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Foreword 


For  a  number  of  years,  State  welfare  agencies  have  been 
asking  for  help  in  the  drafting  of  State  legislation  for  the  termination 
of  parental  rights  and  adoption  of  children.  In  response  to  this 
demand,  the  Division  of  Social  Services  of  the  Children's  Bureau, 
with  the  assistance  of  the  Division  of  Juvenile  Delinquency  Service, 
the  Office  of  General  Counsel  of  the  Department  of  Health,  Education, 
and  Welfare  and  an  advisory  group,  developed  these  Legislative  Guides 
for  the  Termination  oj  Parental  Rights  and  Responsibilities  and  the  Adop- 
tion oj  Children. 

The  goal  has  been  to  achieve  constructive,  workable  solutions 
to  problems  encountered  in  daily  practice.  Since  the  value  of  any 
guide  material  depends  upon  its  usefulness,  the  process  of  developing 
this  material  from  initial  planning  to  the  present  has  been  one  of 
continuous  scrutiny  and  testing  of  issues,  concepts,  and  suggestions. 

Many  people  have  made  substantive  contributions  in  content 
staff  meetings,  in  a  national  Ad  Hoc  interdisciplinary  meeting,  and 
in  a  series  of  seven  legislative  workshops.  In  the  first  four,  staff 
members  of  the  Division  of  Social  Services  and  attorneys  from  eight 
of  the  nine  regional  offices  of  the  Department  of  Health,  Education, 
and  Welfare  participated.  At  the  fifth,  the  Midwest  Legislative 
Workshop,  representatives  from  six  States  joined  with  Division  of 
Social  Services  staff  members  and  attorneys  from  two  regions  to  discuss 
statutory  specifications.  Early  in  1961,  the  Southeastern  and  Pacific 
Legislative  Workshops  were  conducted  in  which  representatives  of 
14  States  from  Regions  IV,  VIII,  and  IX  of  the  Department  con- 
sidered the  guide  material  in  connection  with  their  current  plans  and 
problems. 

In  draft  form,  the  data  has  been  reviewed  by  many  social 
workers,  administrators,  and  board  members  of  public  and  voluntary 
organizations  as  well  as  by  judges  and  attorneys  employed  in  weKare 
programs  and  in  private  practice. 

In  their  preliminary  form,  these  guides  have  been  utilized 
throughout  the  country  in  four  major  ways: 

1.  In  studying,  developing  and  drafting  proposals  for  improving 
present  termination  and  adoption  laws; 


2.  In  giving  consultation  and  advisory  service  to  State  and  local 
officials,  commissions,  committees,  boards,  affiliated  operating  units, 
member  agencies,  and  staff  members ; 

3.  In  developing  and  improving  official  manuals  for  the  instruction 
and  guidance  of  staff  members  and  affiliated  operating  units; 

4.  In  staff  training  and  development  programs. 

The  Bureau  beUeves  these  guides  will  be  helpful  to  pubHc 
assistance  and  public  health  practitioners,  personnel  in  the  Bureau 
of  Old  Age  and  Survivors  Insurance,  child  welfare  workers,  courts, 
lawyers,  law  schools,  schools  of  social  work,  university  departments 
of  sociology  and  others. 

Harriet  L.  Goldberg,  LL.B.,  Ph.D.,  Children's  Biu-eau 
Specialist  on  Child  Welfare  Legislation,  prepared  this  pubhcation. 

KATHERINE  B.  OETTINGER, 
Chief,  Children's  Bureau 
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Introduction 


In  response  to  many  requests  from  public  and  voluntary 
agencies  and  groups,  both  State  and  national,  the  Children's  Bureau 
is  developing  a  series  of  State  child  welfare  legislative  acts  designed 
to  aid  in  the  improvement  of  child  welfare  legislation.  These  acts 
emphasize  fundamental  social  and  legal  principles  and  the  translation 
of  these  into  suggested  legislative  language  that  States  can  adapt  to 
their  own  needs  despite  varying  social,  economic,  and  geographical 
conditions  within  different  States,  The  first  publication.  Principles 
and  Suggested  Language  for  Legislation  on  Public  Child  Welfare  and 
Youth  Services,^  was  issued  in  1957.  Although  termination  of  parental 
rights  and  responsibilities  ^  and  adoption  of  children  are  clearly 
distinguishable,  these  subjects  are  so  closely  interrelated  that  they 
are  combined  in  this  publication  for  the  convenience  of  those  who  are 
formulating  or  studying  legislative  proposals. 

Statutes  and  case  law  pertaining  to  children  and  families 
illustrate  graphically  that  law  develops  and  changes  as  human  needs 
are  recognized,  understood,  and  accepted.  With  this  recognition, 
understanding,  and  acceptance  come  a  sharing  of  individual,  group, 
and  pubhc  responsibihty  to  help  meet  these  needs.  More  and  better 
protection  for  the  interests  and  well-being  of  children  and  families  is 
the  foundation  of  modern  child  welfare  legislation.  Acts  for  termina- 
tion of  parental  rights  and  responsibilities  and  for  adoption  of  children 
are  intended  to  provide  judicial  proceedings  which  assure  essential 
safeguards  for  the  welfare  of  all  persons  concerned:  children,  natural 
parents,  and  adoptive  parents.  This  requires  a  blending  of  social 
policies  with  legal  and  juaicial  concepts  that  together  preserve  our 
democratic  heritage  of  due  process  of  law.  In  both  Acts,  social  welfare 
agencies  share  with  courts,  lawyers,  and  others  a  responsibility  to  help 
strengthen  family  life  and  the  relationships  of  parents  and  children. 

Permeating  both  guides  is  a  philosophy  accenting  individuali- 
zation in  the  exercise  of  administrative  and  judicial  discretion.  Thus, 
the  rights  and  responsibihties  of  natural  guardians  of  minor  parents 


'  U.S.  Department  of  Health,  Education,  and  Welfare,    Social  Security  Administration, 
Children's  Bureau,  Washington  25,  D.C.,  1957.     130  pp. 

2  As  used  in  this  document,  the  phrase  "termination  of  parental  rights  and  responsibilities" 
also  includes  the  reciprocal  rights  and  obligations  of  the  child  in  relation  to  his   parents, 
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are  stressed  rather  than  routine  appointments  of  guardians  of  the 
person  or  guardians  ad  htem.  Nevertheless,  the  court's  power  to 
appoint  such  guardians  where  needed  in  individual  case  situations  is 
specifically  included. 

Experience  demonstrates  that  the  majority  of  termination  and 
adoption  cases  are  nonadversary  in  character,  since  only  rarely  is  one 
contested.  In  these  guides,  cognizance  is  taken  of  the  validity  and 
growing  importance  of  the  nonadversary  approach  in  family  litiga- 
tion and  of  the  conviction  that  specialized  courts  adjudicating  in  cases 
involving  children  and  families  have  a  particular  obligation  to  be 
vigilant  of  the  interests  of  all  parties,  especially  of  minors. 

While  this  publication  is  organized  primarily  for  use  in  connec- 
tion with  legislative  proposals,  it  is  also  intended  to  assist  judges, 
social  workers,  administrators,  lawyers,  educators,  students,  and  re- 
searchers in  coping  with  problems  of  termination  and  adoption.  The 
presentation  exemplifies  how  closely  these  subjects  are  linked  together 
with  a  joint  social-legal  base,  with  specificity  in  separate  judicial  pro- 
ceedings, and  with  procedural  pitfalls  common  to  both.  The  sug- 
gested legislative  language  combines  social-legal  principles  in  two 
essential  statutes  which  together  provide  a  practical  framework  for 
effective  action. 

The  Children's  Bureau  recommends  that  in  the  process  of 
adapting  these  guides  to  specific  conditions  within  a  particular  juris- 
diction, the  commentary  material  receive  as  minute  study  as  thei 
details  of  the  suggested  legislative  language  and  that  each  comment' 
and  each  statutory  section  be  evaluated  within  the  context  of  the 
entirety.  Precautions  should  also  be  taken  to  avoid  fragmentation! 
that  could  result  in  the  omission  of  some  essential  protections  and 
safeguards  or  create  ambiguities  which  could  defeat  the  purposes  of 
the  statutes  or  cause  needless  confusion  in  their  use. 


LEGISLATIVE  PRINCIPLES  FOR  THE 
TERMINATION  OF  PARENTAL 
RIGHTS  AND  RESPONSIBILITIES 
AND  THE  ADOPTION  OF  CHILDREN 


Chapter  I:  THE  SOCIAL-LEGAL  BASE 

Parental  Rights  and  Responsibilities 


The  historical  development  of  parental  rights  reflects  marked 
changes  in  social  thought  and  feeling.  Legislative  bodies  and  comets 
have  been  reluctant  to  delimit  these  rights  which  traditionally  have 
been  regarded  as  grave  and  sacred.  Substantial  changes  that  have 
occurred  through  the  centuries  have  come  about  gradually.  In 
Roman  days  a  father  had  power  of  hfe  and  death  over  his  children. 
Even  at  present  in  some  of  the  developing  countries,  a  father  is 
permitted  to  sell  his  children  into  slavery. 

Today  in  our  society,  parental  rights  in  connection  with  young 
children  generally  include:  control,  custody,  natural  guardianship, 
determination  of  living  standards,  of  religion,  of  education,  earnings, 
inheritance  and  the  right  to  notice  and  appearance  at  judicial  pro- 
ceedings involving  their  children. 

Coupled  with  rights  are  parental  responsibilities  for  care, 
support,  guidance,  and  supervision.  Since  absolute  standards  do  not 
exist  for  these  responsibilities,  minimum  community  standards  are 
applicable  as  exemplified  in  statutes  and  court  decisions  on  what 
constitutes  neglect,  unfitness,  or  abandonment.  And  these  will  vary 
at  given  times  and  places. 

There  is  a  strong  presumption  that  the  natural  parents  are 
the  proper  custodians  of  their  children.  Hence,  the  burden  of  proof 
of  neglect  or  unfitness  is  upon  those  who  allege  that  such  a  condition 


exists.  With  enhanced  emphasis  upon  social  services  for  children  in 
their  own  homes  and  for  their  retm'n  from  foster  care,  it  is  incumbent 
upon  social  agencies  to  encourage  and  assist  parents  in  exercising 
their  parental  rights  and  in  meeting  their  responsibilities.  This  means 
that  social  agency  personnel  need  to  be  very  clear  as  to  what  these 
rights  and  responsibiUties  are. 


Related  Concepts  and  Phrases 


While  legal  custody  and  guardianship  will  be  the  subjects  of 
two  separate  chapters  of  the  State  child  welfare  legislative  handbook, 
a  brief  description  of  each  status  is  given  here  to  facilitate  the  use 
of  these  guides.  Likewise,  definitions  of  various  phrases  used  in 
termination  and  adoption  legislation  are  offered  because  often  these 
are  not  precisely  defined  within  such  statutes,  and  considerable  vari- 
ation exists  in  judicial  interpretations.  It  is  essential  that  the  terms 
be  specifically  defined  in  this  legislation  unless  defined  elsewhere  in 
related  laws  or  in  a  children's  code  so  that  the  same  term  has  an 
identical  meaning  wherever  used  in  the  same  connection. 


Custody  and  guardianship 

"Legal  custody"  means  a  status  created  by  court  order  em- 
bodying the  following  rights  and  responsibihties :  the  right  to  have 
physical  possession  of  the  child;  the  right  and  the  duty  to  protect, 
train  and  discipline  the  child;  and  the  responsibility  to  provide  the 
child  with  food,  shelter,  education  and  ordinary  medical  care;  provided 
that  such  rights  and  responsibilities  shall  be  exercised  subject  to  the 
powers,  rights,  duties  and  responsibihties  of  the  guardian  of  the  person 
and  subject  to  residual  parental  rights  and  responsibiUties  if  these 
have  not  been  terminated  by  judicial  decree. 

Legal  custody  should  be  distinguished  from  physical  custody 
of  the  child.  Where  a  court  has  awarded  legal  custody  of  a  child  to 
a  social  agency,  that  agency  may  place  the  child  with  foster  parents 
or  institutional  personnel  who  then  are  in  the  position  of  physical 
custodians.  Usually,  an  award  of  legal  custody  is  intended  to  be 
temporary,^  subject  to  the  further  order  of  the  court  and  constitutes 
a  severe  limitation  upon  parental  rights. 

"Guardianship  of  the  person"  with  respect  to  a  minor  means  the 
duty  and  authority  to  make  important  decisions  in  matters  having  a 


*  Relatively  few  jurisdictions  provide  for  orders  of  permanent  custodj. 
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permanent  efiFect  on  his  life  and  development  and  to  be  concerned 
about  his  general  welfare.  It  includes  but  is  not  necessarily  hmited 
either  in  number  or  kind  to:  the  authority  to  consent  to  marriage,  to 
enlistment  in  the  armed  forces  of  the  United  States,  and  to  major 
medical,  psychiatric  and  surgical  treatment;  to  represent  the  minor 
in  legal  actions;  and  to  make  other  decisions  concerning  the  child  of 
substantial  legal  significance;  the  authority  and  duty  of  reasonable 
visitation,  except  to  the  extent  that  such  right  of  visitation  has  been 
limited  by  court  order;  the  rights  and  responsibilities  of  legal  custody 
except  where  legal  custody  has  been  vested  in  another  individual  or  in 
an  authorized  social  agency;  where  the  parent-child  relationship  has 
been  terminated  by  judicial  decree  with  respect  to  the  parents,  or 
only  living  parent,  or  when  there  is  no  living  parent,  the  authority  to 
consent  to  the  adoption  of  the  child  and  to  make  any  other  decision 
concerning  the  child  which  the  child's  parents  could  make. 

It  is  plain  that  an  award  of  guardianship  of  the  person  carries 
with  it  greater  rights  and  responsibilities  than  an  award  of  legal  cus- 
tody. Similarly  to  an  order  of  legal  custody,  an  award  of  guardianship 
of  the  child's  person  is  a  substantial  limitation  upon  parental  rights, 
and  it  too  is  designed  to  be  temporary. 

Every  child  is  entitled  to  a  guardian  of  the  person,  either  a 
natural  guardian  by  birth  or  adoption  or  a  judicially  appointed 
guardian  who  will  safeguard  his  interests,  make  important  decisions 
in  his  Ufe  and  with  whom  he  can  have  a  personal  relationship.*  No 
child  should  be  without  guardianship  at  any  time  even  though  the 
State  may  have  intervened  for  his  welfare.  It  is  preferable  that  an 
individual,  including  one  who  may  be  an  official  of  a  social  agency, 
be  appointed  by  the  court  as  the  child's  guardian  of  the  person  be- 
cause the  child  needs  personal  interest  and  concern. 


Residual  parental  rights  and  responsibilities 

Both  an  award  of  legal  custody  and  an  order  of  guardianship  of 
the  person  are  serious  limitations  upon  parental  rights,  but  both  are 
temporary  and  partial  limitations  as  contrasted  with  termination 
which  is  permanent  and  complete  severance  of  the  relationship  of 
parent  and  child.  Even  after  a  court  has  made  both  an  award  of 
legal  custody  and  an  order  of  guardianship  of  the  child's  person,  there 


*  Sec  "Legal  Aspects  of  Guardianship,"  Robert  Emmet  Clark,  and  "Social  Aspects  of  Guard- 
ianship," Irving  Weissman,  in  The  Child  at  Law,  report  of  the  Twenty-eighth  Ross  Pediatric 
Research  Conference,  1958,  p.  33-43;  "Guardianship,"  A.  Delafield  Smith,  paper  delivered  at 
Roundtable  of  Family  Law,  Association  of  American  Law  Schools,  Chicago,  December  28, 
1949;  "Guardianship— A  Way  of  Fulfilling  Public  Responsibility  for  Children,"  U.S.  Depart- 
ment of  Health,  Education,  and  Welfare,  Children's  Bureau,  Washington  25,  D.C.,5.1949. 


still  remain  certain  parental  rights  and  responsibilities.  These  are 
sometimes  referred  to  as  "residual  parental  rights  and  responsibihties," 
"Residual  parental  rights  and  responsibihties"  means  those 
rights  and  responsibilities  remaining  with  the  parent  (where  there  has 
not  been  termination  of  the  parent-child  relationship  by  judicial 
decree)  after  the  transfer  of  legal  custody  and  guardianship  of  the 
person,  including  but  not  necessarily  limited  to,  the  right  of  reasonable 
visitation,  consent  to  adoption,  the  right  to  determine  the  child's 
rehgious  affiliation  and  the  responsibility  for  support. 


Other  important  definitions 

In  termination  and  adoption  legislation  it  is  essential  to  include 
the  definitions  which  follow. 

"Parent"  means  (1)  the  mother,  (2)  a  father  as  to  whom  a  child 
is  legitimate,  (3)  a  person  as  to  whom  a  child  is  presumed  to  be  a 
legitimate  child,  or  (4)  an  adoptive  parent;  but  such  term  does  not 
include  a  parent  as  to  whom  the  parent-child  relationship  has  been 
terminated  by  judicial  decree. 

"Parent-child  relationship"  includes  all  rights,  privileges, 
duties,  and  obligations  existing  between  parent  and  child,  including 
inheritance  rights. 

"Child"  or  "minor"  means  a  person  less  than  18  years  of  age. 

"Neglected"  used  with  respect  to  a  child  refers  to  a  situation 
in  which  the  child  lacks  proper  parental  care  necessary  for  his  health, 
morals,  and  well-being. 

"Abandoned"  used  with  respect  to  a  child  refers  to  a  situation 
in  which  the  parent  has  made  no  effort  to  maintain  a  parental  relation- 
ship with  such  child. 

"Guardian  ad  litem"  means  a  person  appointed  by  the  court  to 
protect  the  interest  of  a  minor  or  an  incompetent  in  a  case  before  the 
court. 

"Protective  supervision"  is  a  legal  status  created  by  court  order 
in  proceedings  not  involving  violations  of  law  but  where  the  legal 
custody  of  the  child  is  subject  to  change,  whereby  the  child  is  permitted 
to  remain  in  his  home  under  the  supervision  of  the  court  or  an  agency 
designated  by  the  court  and  is  subject  to  return  to  the  court  during 
the  period  of  protective  supervision. 

"Authorized   social   agency"   means   a  public   social   agency 


authorized  to  care  for  or  place  children  or  a  voluntary  social  agency 
approved  for  such  purposes  by  the  State  through  a  license,  certification 
or  otherwise. 

"Child  placement  agency"  means  a  public  social  agency 
authorized  to  place  children  or  a  voluntary  social  agency  approved 
for  such  purpose  by  the  State  through  a  license,  certification,  or 
otherwise. 

"Relatives  of  the  child  within  the  second  degree  either  by 
blood  or  affinity"  include  stepparents,  sisters,  brothers,  grandparents, 
aunts,  and  uncles. 

Presumption  of  legitimacy 

One  of  the  strongest  presumptions  known  to  law  is  that  a  child 
born  of  a  married  woman  was  conceived  in  wedlock  and  therefore  is 
legitimate.  This  presumption,  based  upon  realities,  stems  also  from 
society's  interest  in  preserving  family  life  and  protecting  children, 
and  it  extends  to  millions  of  children.  Neither  the  wife's  unsupported 
statement  nor  her  husband's  unsupported  statement  is  considered 
sufiicient  to  overcome  the  presumption.  To  rebut  it  successfully, 
proof  must  be  clear  and  substantial. 

Therefore,  when  a  married  woman  asserts  that  her  husband 
is  not  her  child's  father,  recognition  should  be  given  to  the  strong  legal 
presumption  of  legitimacy.  Her  husband,  as  the  presumptive  father, 
would  be  entitled  to  notice  of  termination  proceedings  because  until 
he  has  been  judicially  declared  not  to  be  the  parent,  he  is  regarded  as 
the  parent.  To  protect  the  validity  of  a  termination  decree  concerning 
him,  such  notice  is  essential. 

In  order  to  meet  the  need  presented  in  cases  where  this  issue 
arises,  it  is  recommended  that  in  a  termination  statute  "parent"  be 
defined  as  including  a  person  concerning  whom  a  child  is  presumed  to 
be  legitimate  and  that  a  judicial  finding  that  the  presumptive  parent  is 
not  the  child's  natural  parent  should  enable  the  court  to  terminate  the 
relationship.  The  proceeding  would  be  considered  as  voluntary  for 
the  mother  and  involuntary  for  the  presumptive  father  if  he  does  not 
join^in  the  petition. 

Minors 

Because  of  their  physical,  emotional,  intellectual,  and  social 
immaturity,  children  are  given  the  legal  status  of  minors.  Many 
variations  exist  as  to  the  chronological  age  attached  to  minority  in 
relation  to  particular  purposes.  As  a  general  rule,  a  minor  cannot 
select  where  he  should  live  or  how,  or  enter  into  litigation,  or  consent 


to  medical  or  other  professional  care  and  services;  and  his  parent  or 
guardian  who  has  not  authorized  such  care  may  hold  accountable 
those  who  have  furnished  it. 

It  is  recognized  that  the  young  child  is  more  in  need  of  parental 
support,  guidance  and  supervision  than  the  older  ones,  and  that  the 
latter  should  have  more  freedom  of  decision  and  of  activity.  While  it 
is  clear  that  an  individual's  chronological  age  and  degree  of  maturity 
do  not  necessarily  coincide,  nevertheless,  in  most  instances,  the  one  has 
a  direct  bearing  upon  the  other. 

Since  a  substantial  proportion  of  unmarried  mothers  are  below 
21,  and  adoption  often  is  the  best  plan  for  their  children,  it  is  recom- 
mended that  for  purposes  of  termination  and  adoption  minors  be 
defined  as  persons  below  18  years  of  age.  This  is  compatible  with  the 
definition  of  child  in  Principles  and  Suggested  Language  for  Legisla- 
tion on  Public  Child  Welfare  and  Youth  Services.^  It  is  also 
harmonious  with  the  differentials  expressed  in  law  pertaining  to  com- 
pulsory education,  social  insurance,  labor,  child  support,  domestic 
relations  and  marriage,  welfare,  and  with  many  judicial  decisions 
concerning  awards  of  child  custody  in  divorce  and  separation  cases. 
These  differentials  reflect  both  reality  factors  and  community 
attitudes. 

This  would  mean  that  the  majority  of  unmarried  mothers  seek- 
ing termination  would  be  regarded  as  adults  both  by  social  agencies 
and  courts,  and  for  them  the  complications  attached  to  the  status  of 
minor  would  be  avoided.  Many  of  these  parents  do  not  want  their 
famihes  informed  about  the  out-of-wedlock  births,  and  generally  there 
would  be  no  necessity  for  not  complying  with  their  desires  in  this 
matter. 

Should  an  individual  parent  of  18  or  older  appear  to  be  lacking 
in  mental  capacity,  either  by  reason  of  mental  illness  or  mental  defi- 
ciency, the  social  agency  would  have  an  obligation  to  contact  the 
family  except  where  the  contrary  is  clearly  indicated.  Moreover,  in 
such  cases  the  court  would  appoint  a  guardian  ad  litem  for  the  parent. 

As  to  those  below  18,  social  agencies  have  a  responsibility  to  see 
that  minors  are  given  the  special  protections  incident  to  their  status  as 
minors.^  Although  their  aggregate  number  will  be  smaller,  service  to 
minor  parents  is  fully  as  important  as  service  to  adults.  Since  parents 
are  natural  guardians,  both  guides  accent  their  involvement  m  termi- 
nation and  adoption  rather  than  the  routine  appointment  of  guardians 


^  U.S.   Department  of  Health,  Education,   and  Welfare,  Social  Security  Administration, 
Children's  Bureau,  Washington  25,  D.C.,  1957.     130  pp. 

•See  "A  State  Program  for  Minor  Unmarried  Mothers,"  Martha  Schurch,  Child  Welfan, 
October  1959,  p.  5-11. 


ad  litem  or  guardians  of  the  person .    That  is  why  the  following  built-in 
protections  are  found  in  the  suggested  legislative  language: 

The  termination  petition  is  to  include  the  names  and  addresses 
of  the  minor's  parents  or  guardian  of  the  person. 

Notice  of  the  termination  hearing  must  be  given  to  these  persons 
unless  the  court  is  satisfied  in  the  exercise  of  its  discretion  that 
such  notice  is  not  in  the  best  interest  of  the  minor  and  that  it 
would  serve  no  useful  purpose. 

A  minor's  waiver  is  not  effective  unless  it  is  approved  by  the  court. 

If  the  social  report  to  the  court  in  termination  does  not  include  a 
statement  of  contact  with  the  minor's  parents,  the  reasons  shall 
be  set  forth. 

Moreover,  the  court  is  empowered  to  appoint  guardians  ad  Htem 
wherever  needed. 

A  minor  parent  may  consent  to  an  adoption  but  his  consent  shall 
be  effective  only  when  concurred  in  by  his  parents  or  his 
guardian  of  the  person. 

Caseworkers  frequently  find  that  there  are  conflicts  in  relation- 
ships between  unmarried  mothers  and  their  own  parents.  With  minor 
parents  these  conflicts  may  be  particularly  acute.  This  offers  oppor- 
tunities for  counseling  services  to  assist  in  improving  familial  rela- 
tionships. Unless  there  is  good  reason  in  the  individual  case  situation 
why  the  minor's  family  should  not  be  contacted,  the  social  agency 
would  be  expected  to  do  so.  The  provision  in  the  termination  act  for 
the  court  to  have  discretion  in  matters  of  notice  to  minors'  parents 
and  their  involvement  in  termination  proceedings  is,  in  essence,  a 
discretionary  power  conferred  by  statute  to  lower  the  age  of  majority 
for  the  youthful  parents'  benefit.  Therefore,  such  a  provision  would 
be  no  infringement  upon  the  powers  of  natural  guardians.  Unques- 
tionably, this  is  a  delicate  area  requiring  the  skilled  and  sound  exercise 
of  casework  discretion  as  well  as  administrative  and  judicial  discretion. 


Related  Law 


It  is  axiomatic  that  all  law  affecting  children  and  families  is 
interrelated.  Termination  and  adoption  legislation  are  closely  con- 
nected with  other  State  law  particularly  that  governing  custody, 
guardianship,  child  placement,  relinquishment  of  children,  neglect, 


697667--61- 


abandonment,  parent-child  relationships,  domestic  relations,  matri- 
monial law,  child  welfare  services,  services  to  mimarried  mothers, 
inheritance,  courts,  and  judicial  process. 

Related  law  needs  careful  study  to  ascertain  what  amendments, 
supplementary  statutes,  repeal,  or  other  changes  would  be  necessary 
for  compatibility  and  harmony  with  new  termination  and  adoption 
legislation.  This  is  an  imperative  precaution  in  order  that  the  new 
legislation  accomphsh  its  purpose.  The  advisabihty  of  such  study  is 
illustrated  by  the  following  examples:  In  one  State  after  new  adoption 
legislation  was  enacted,  it  became  apparent  that  changes  would  have 
to  be  made  in  the  child  placement  law  if  the  new  legislation  were  to 
be  effective.  In  another  State  a  legislative  commission  found  that 
proposals  for  changes  in  the  State's  juvenile  court  laws  would  be 
futile  unless  statutory  changes  were  made  regarding  responsibiUties  of 
local  pubhc  welfare  authorities. 
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Chapter  II:  COURT  ACTION  FOR  TERMINATION 
OF  PARENTAL  RIGHTS  AND  RESPONSIBILITIES 

Purpose 


Except  for  adoptions  by  relatives  of  the  child  within  the 
second  degree  by  blood  or  affinity,  judicial  termination  of  the  natural 
parent-child  relationship  should  precede  court  action  for  adoption. 

The  purpose  of  termination  legislation  is  to  provide  for  volun- 
tary and  involuntary  severance  of  the  parent-child  relationship  and 
for  substitution  of  parental  care  and  supervision  by  judicial  process 
which  will  safeguard  the  rights  and  interests  of  all  parties  concerned 
and  promote  their  welfare  and  that  of  the  State.  Implicit  in  a  mod- 
ern termination  statute  would  be  the  philosophy  that  wherever 
possible  family  hf e  should  be  strengthened  and  preserved  and  that  the 
issue  of  severing  the  parent-child  relationship  is  of  such  vital  impor- 
tance as  to  require  a  judicial  determination  in  place  of  attempts  at 
severance  by  contractual  arrangements,  express  or  implied,  for  the 
siu-render  or  relinquishment  of  children.  Thus,  termination  is  not  a 
punitive  measure  dhected  against  parents. 

Termination  by  judicial  action  with  concomitant  judicial  pro- 
vision for  guardianship  of  person  for  and  legal  custody  of  the  child 
is  much  preferable  to  relinquishment  to  a  social  agency.  In  relin- 
quishment various  reciprocal  rights,  privileges,  duties,  and  obligations 
of  parents  and  children  usually  continue  but  remain  unclear,  the 
child's  status  is  questionable,  and  the  agency's  area  of  functioning  is 
uncertain.  For  instance,  it  is  well  established  that  a  parent  cannot 
vaUdly  relieve  himself  by  contract  of  his  liability  for  child  support. 
Thus,  provisions  regarding  child  support  in  a  settlement  between 
parents  who  are  parties  to  a  divorce  or  separation  action  are  not 
binding  unless  approved  by  the  court  and  incorporated  in  the  judicial 
decree.  Other  examples  can  readily  be  found  in  law  regarding 
inheritance  rights. 

Even  death  does  not  terminate  the  parent-child  relationship  as 
is  recognized  in  such  phrases  as  "my  deceased  parents,"  or  "my  child 
who  is  dead."  Certain  rights  continue  after  death  such  as  inheritance 
and  some  responsibility  for  support  may  continue  after  death  as 
evidenced  when  assets  of  deceased  parents  are  chargeable  with 
maintenance  expenses  ofminor  children. 
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Only  with  judicial  termination  is  there  a  complete  divestment 
of  all  legal  rights,  privileges,  duties,  and  obligations  of  the  parent  and 
the  child  with  respect  to  each  other.  So  only  with  judicial  termina- 
tion is  the  child's  status  as  legally  free  for  adoption  certain. 

Some  social  workers,  accustomed  to  relinquishments  and 
unfamiliar  with  judicial  termination,  fear  that  termination  proceed- 
ings would  substantially  delay  adoptive  placements  and  thereby 
encourage  unmarried  mothers  to  use  gray  or  black  adoption  markets. 

To  ascertain  if  these  fears  are  well  founded,  an  eastern  inter- 
agency adoption  committee  queried  public  and  voluntary  social 
agencies  in  States  which  formerly  permitted  relinquishment  and  now 
require  judicial  termination.  Emphatically,  most  of  the  social 
agencies  expressed  a  preference  for  judicial  termination  in  place  of 
relinquishment  because  their  experience  with  both  convinced  them 
that  judicial  termination  reduces  independent  placements  and  gives 
the  clarity  and  protection  described  above  to  the  people  concerned 
and  to  the  social  agencies. 

Termination  proceedings  are  intended  primarily  for  those 
situations  where  other  judicial  remedies  appear  inappropriate.  There- 
fore, it  is  contemplated  that  usual  neglect  situations,  disputed  custody 
matters,  and  actions  for  appointment  of  guardians  would  be  dealt 
with  in  other  judicial  actions. 

By  amending  adoption  statutes,  a  few  States  have  provided 
for  termination  proceedings  to  follow  relinquishment.  Then,  when 
termination  is  granted,  an  adoption  action  is  begun.  In  these  amend- 
ments, recognition  is  given  to  the  fact  that  it  is  termination  and  not 
relinquishment  that  severs  the  parent-child  relationship.  However, 
termination  as  an  intermediate  step  between  rehnquishment  and 
adoption  has  serious  drawbacks.  All  the  uncertainties  surrounding 
relinquishment  remain  in  the  interim  period,  and  if  termination  is  not 
granted,  then  these  uncertainties  continue  indefinitely.  It  would  be 
much  preferable  to  provide  for  termination  without  relinquishment, 
since  there  would  be  no  need  for  relinquishment. 

One  of  the  most  important  problems  presented  to  social  agencies 
is  sound  planning  for  the  child,  particularly  of  the  unwed  mother, 
between  birth  and  a  termination  decree.  When  she  wants  the  child 
placed,  suitable  temporary  foster  care  often  can  be  arranged  without 
court  action.  Under  such  a  plan,  the  child's  legal  status  in  relation  to 
his  parent  and  his  parent's  rights  and  responsibilities  in  relation  to 
him  would  remain  substantially  unaffected.  This  would  be  decidedly 
advantageous  in  comparison  with  relinquishment  where  so  many 
uncertainties  of  status  and  responsibilities  remain.  Where  necessary, 
the  agency  on  behalf  of  the  parent  and  child  or  on  behalf  of  the  child 
could  initiate  action  for  an  award  of  temporary  custody  and  temporary 
child  support  pending  more  permanent  planning  for  the  child.    This 
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would  be  constructive  for  the  child,  the  parent  and  the  agency,  as 
responsibilities  and  status  would  be  delineated  in  the  custody  and 
support  order.  And  custody  cases  can  be  handled  expeditiously. 
Placement  for  adoption  would  not  be  made  until  there  is  a  termination 
decree. 


Voluntary  Court  Action 


The  majority  of  termination  cases  would  be  voluntary.  The 
greater  proportion  would  involve  unmarried  mothers.  With  provision 
for  waiver  of  notice  and  com't  appearance,  there  need  not  be  any 
appreciable  delay  m  the  termination  hearing,  especially  if  the  author- 
ized social  agency  has  completed  its  study  and  has  its  report  ready 
for  the  court.  In  the  relatively  small  proportion  of  cases  in  which  a 
married  woman  asserts  that  her  husband  is  not  the  child's  father, 
there  is  the  matter  of  notice  to  him  in  order  to  protect  the  vaUdity 
of  the  judicial  decree.  Similarly,  there  are  some  complications  where 
the  parents  are  minors.  However,  since  the  age  of  adulthood  in  the 
Termination  Act  is  set  at  18,  the  greater  number  of  parents,  including 
most  unmarried  mothers,  would  be  regarded  as  adults.  Moreover, 
the  court  should  be  given  discretion  to  dispense  with  notice  to  the 
minor's  parents  where  this  would  be  advisable.  In  effect,  this  would 
be  a  discretionary  lowering  of  the  age  of  majority  for  the  benefit  of 
the  young  parent.  In  these  instances,  the  report  of  the  social  study 
will  be  of  special  assistance  to  the  court. 

Clarity  of  status  of  the  natural  parent,  the  child,  and  of  the 
responsibility  of  the  social  agency  in  respect  to  parents  and  children 
far  outweighs  the  time  which  will  be  needed  to  complete  the  judicial 
severance. 

Termination  legislation  should  include  provision  for  voluntary 
termination  at  the  request  of  parents  who  want  the  parent-child 
relationship  ended  and  for  involuntary  termination.  Counseling 
service  is  indispensable  in  both.  In  the  voluntary  proceedings,  there 
should  be  provision  whereby  an  authorized  social  agency  may  file 
on  behalf  of  these  parents  and  provision  for  waiver  of  notice  and 
court  appearance. 

Empowering  a  social  agency  to  file  on  behalf  of  the  parent  or 
parents  offers  constructive  opportunities  for  service,  especially  to 
unmarried  parents.  Provisions  for  waiver  of  notice  and  court  appear- 
ance help  to  facihtate  termination  action  where  the  parents  reside  in 
other  jurisdictions  and,  desirous  of  strict  privacy,  are  averse  to 
appearing  in  court.  Safeguards  should  be  provided  to  insure  that 
the  natural  parents  understand  the  nature  and  consequences  of  ter- 
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mination  and  are  given  counseling  service  in  making  their  decisions 
concerning  termination. 

Waivers  of  notice  and  court  appearance 

Safeguards  for  waivers  should  be  included  in  termination 
legislation.  It  would  be  preferable  to  have  the  waiver  executed  in 
writing  before  the  court  or  in  the  presence  of,  and  witnessed  by, 
a  clerk  of  court  or  social  worker  attached  to  and  designated  by  the 
coiu't.  The  parent  should  be  apprised  by  the  court  or  by  such  person 
of  the  meaning  and  consequences  of  the  termination  action.  The 
parent  who  has  executed  such  a  waiver  should  not  be  required  to 
appear.  Where  the  parent  is  a  minor,  the  waiver  should  be  effective 
only  upon  the  court's  approval. 

Termination  where  adoption  may  not  follow 

Usually,  termination  proceedings  are  initiated  to  precede 
adoption  which  would  establish  new  parent-child  relationships. 
Today,  most  children  are  regarded  as  adoptable  even  though  some 
are  hard  to  place  for  adoption  due  to  such  factors  as  race,  age,  or 
physical  or  mental  handicap.^ 

There  are  some  case  situations,  relatively  few  in  number,  where 
the  child  is  known  to  be  nonadoptable,  but  it  would  be  exceedingly 
burdensome  for  the  natural  parent  to  have  the  relationship  continued. 
This  is  especially  true  of  young  unmarried  mothers  who  wish  to  marry 
and  have  families  apart  from  out  of  wedlock  children.  Termination 
legislation  should  contain  provision  enabling  the  judge  in  his  discretion 
to  grant  termination  even  though  it  is  known  at  the  court  hearing 
the  child  is  nonadoptable. 

Courts  are  usually  cognizant  of  the  public  good  and  in  exercising 
judicial  discretion  in  termination  where  the  child  is  nonadoptable, 
it  is  not  likely  that  judges  would  be  prone  to  reheve  large  numbers 
of  parents  from  responsibility  for  severely  handicapped  children. 
Nor  does  it  seem  valid  to  assume  that  many  parents  would  deliberately 
seek  to  relieve  themselves  of  such  responsibility,  for  parents  are  often 
more  solicitous  of  their  severely  handicapped  children  than  of  their 
other  children. 

Children  who  are  found  to  be  nonadoptable  because  of  serious 
mental  or  physical  conditions  requiring  other  forms  of  care  would 
still  have  had  guardians  appointed  during  the  termination  proceedings 


^  "The   Legally    Adoptable,    Unadopted    Child,"   Dr.   Alfred   Kadushin,    Child  Welfare, 
December  1958,  p.  19-25. 
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as  would  the  "hard-to-place  children."  Permanent  care  can  be 
planned  for  them  with  good  results.  Where  a  child  is  found  to  be  in 
need  of  commitment  to  an  institution  for  the  mentally  ill  or  the 
mentally  deficient,  action  could  be  taken  in  the  appropriate  court. 
Many  States  already  have  assumed  a  measure  of  responsibility  towards 
payment  of  maintenance  costs  and  medical  care  for  mentally  handi- 
capped children  in  public  institutions. 

A  difference  of  opinions  should  be  noted  on  this  issue  of  non- 
adoptability  and  termination.  One  is  that  the  sole  purpose  of  termi- 
nation proceedings  is  to  clear  the  way  for  later  adoption  so  if  the 
child  is  nonadop table,  there  should  be  no  termination  of  the  natural 
parent-child  relationship.  In  other  words,  the  termination  decree 
would  be  a  conditional  one  dependent  upon  subsequent  adoption. 
Under  this  view,  where  the  nonadoptability  is  discovered  after  a 
termination  decree  has  been  granted,  the  decree  would  be  subject 
to  revocation. 

However,  a  revocable  decree  presents  difficulties,  since  there  is 
no  clear-cut  severance  of  the  natural  tie  leaving  parents  in  a  state 
of  uncertainty  as  to  their  rights  and  responsibilities.  It  also  leaves 
the  child's  legal  status  unclear  and  places  the  social  agency  in  an 
awkward  and  difficult  position .^f  Moreover,  a  number  of  practical 
questions  would  arise  out  of  the  revocable  nature  of  the  decree,  such  as 
that  some  natural  parents  would  leave  the  court's  jurisdiction  before 
it  had  been  determined  the  child  was  nonadoptable,  and,  conse- 
quently, there  would  be  difficulty  in  enforcing  support  liability  and 
other  parental  duties  toward  the  child  even  under  reciprocal  enforce- 
ment of  support  laws. 

Where  it  is  clear  at  the  termination  hearing  that  substantial 
benefits  would  flow  to  the  child  from  a  continuation  of  the  natural 
parent-child  relationship,  the  court  is  not  apt  to  decree  termination. 
But  the  prospect  of  ordinary  support  or  futiu-e  social  insurance 
benefits  should  not  bar  the  judge  from  exercising  discretion  regarding 
whether  or  not  to  grant  a  termination  decree. 


Involuntary  Court  Action 

Questions  of  who  should  be  permitted  to  commence  judicial 
action  against  parents  for  severance  of  their  parental  rights  and 
responsibilities  and  what  should  be  the  basis  for  such  action  are 
indeed  serious,  warranting  the  most  careful  consideration.  What- 
ever statutory  provisions  are  included  as  to  who  may  file  and  on 
what  grounds,  the  issues  are  so  important  in  any  involuntary  court 
proceeding  of  this  nature  that  legal  counsel  should  be  made  available 
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to  a  parent  who  cannot  afford  legal  service.  This  would  enable  him 
to  enter  a  defense  if  he  wishes  to  do  so.  In  this  way,  his  right  to  his 
day  in  court  becomes  a  reaUty. 

Who  may  initiate  involuntary  court  action 

It  is  recommended  that  those  who  should  be  permitted  to  file 
petitions  for  involuntary  termination  include :  Ca)  either  parent  where 
termination  is  sought  with  respect  to  the  other  parent;  (b)  the  guardian 
of  the  child's  person  or  his  legal  custodian  or  the  person  standing  in 
loco  parentis  to  the  child;  (c)  an  authorized  agency;  (d)  any  other 
person  having  a  legitimate  interest  in  the  matter. 

Some  ask  why  each  of  these  is  specified.  Why  not  just  state 
that  anyone  having  a  legitimate  interest  may  file?  The  rationale  for 
this  listing  is  to  furnish  guidelines  and  to  encourage  social  agencies  to 
undertake  their  rightful  responsibilities  in  these  case  situations. 

On  the  other  hand,  some  contend  that  this  grouping  is  too  in- 
clusive in  that  it  would  "open  the  door  to  nosy  neighbors"  to  take 
action.  In  response,  it  has  been  shown  that  because  of  the  expense 
and  the  responsibility  of  having  to  have  sufficient  evidence  to  prove 
their  allegations,  people  do  not  enter  into  such  litigation  lightly. 
There  is  a  vast  difference  between  maldng  complaints  and  being  court 
petitioners  with  the  attendant  expense  and  responsibility  for  lawsuits. 

Grounds  for  involuntary  court  action 

The  following  are  recommended  as  grounds  for  involuntary 
termination  in  addition  to  the  one  that  the  presumptive  parent  is  not 
a  natural  parent  of  a  child:  (a)  that  the  parent  has  abandoned  the 
child  in  that  the  parent  has  made  no  effort  to  maintain  a  parental 
relationship  with  the  child;  (b)  that  the  parent  has  substantially  and 
continuously  or  repeatedly  neglected  the  child;  (c)  that  the  parent  is 
unable  to  discharge  parental  responsibilities  because  of  mental  illness 
or  mental  deficiency,  and  there  are  reasonable  grounds  to  believe  that 
such  a  condition  wiU  continue  for  a  prolonged  indeterminate  period. 

Abandonment 

Abandonment,  while  customarily  given  as  a  ground  for  termi- 
nation or  for  dispensing  with  parental  consent  to  adoption,  is  defined 
differently  in  various  statutes  or  is  left  undefined.  Where  it  is  unde- 
fined courts  have  the  task  of  deciding  what  is  meant.  In  some  juris- 
dictions a  tradition  has  grown  that  a  minimum  of  a  12-month  period 
of  lack  of  parental  communication  with  a  child  is  indispensable  to  a 
judicial  finding  of  abandonment.  Again,  neglect,  dependency  and 
relinquishment  of  a  child  have  been  regarded  as  amounting  to  aban- 
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donment.     Diversity  in  interpretations,  some  of  which  are  now  found 
in  statutes,  point  up  the  need  for  clarification. 

In  connection  with  termination  the  criterion  should  be  lack  of 
parental  efforts  to  maintain  the  parent-child  relationship  rather  than 
a  specific  time  period  of  no  contact  between  parent  and  child.  Here 
the  emphasis  would  be  on  the  parent's  intention  to  forsake  the  parent- 
child  relationship.  This  would  serve  to  deemphasize  such  rules  of 
thumb  as  expressed  in  a  specific  period  of  time  of  no  contact  between 
parent  and  child.  Evidence  of  lack  of  parental  efforts  should  be 
clear,  strong,  and  substantial  before  parents  are  found  to  have  aban- 
doned their  children.  Under  this  concept,  abandonment  in  relation 
to  termination  would  be  differentiated  from  abandonment  under 
criminal  law  or  support  laws. 

Substantial  and  continuous  or  repeated  neglect 

Where  neglect  is  substantial  and  continuous  or  repeated,  it  is 
plain  that  the  child  is  seriously  in  need  of  new  parental  relationships. 
It  is  recommended  that  wherever  possible,  social  services  be  made 
available  to  the  parents  to  help  them  understand  and  meet  their  re- 
sponsibilities towards  the  child,  and  that  only  if  despite  these  services 
the  neglect  continues  or  is  repeated  should  termination  action  be 
started.  These  situations  are  distinguishable  from  ordinary  neglect 
which  can  be  dealt  with  constructively  in  ways  other  than  termination. 

Child  welfare  programs  stress  social  services  that  are  designed 
to  help  parents  with  the  prevention  of  neglect  by  assisting  them  to 
meet  their  parental  responsibilities.  In  this  way,  the  need  for 
involuntary  termination  is  reduced. 

Parental  incapacity  to  discharge  parental  responsibilities 

One  of  the  most  perplexing  subjects  in  termination  is  that  of 
parental  incapacity.  It  has  been  suggested  that  inability  to  discharge 
parental  responsibilities  should  be  a  ground  for  termination.  How- 
ever, this  would  be  too  loose  a  provision  and  would  offer  no  real  guide 
line  to  courts. 

So  far,  the  consensus  is  that  physical  incapacity,  such  as  com- 
bined blindness  and  deafness  or  severe  muscular  dystrophy,  should 
not  be  a  ground  because  the  parent  could  stUl  give  the  child  love  and 
affection,  and  supplementary  or  substitute  care  could  be  provided, 
such  as  homemaker  service  or  foster  care.  Therefore,  there  would 
be  no  need  to  sever  the  natural  relationship.  Even  when  a  parent 
has  to  be  hospitaUzed  indefinitely  for  physical  reasons,  it  is  felt  that 
a  continuation  of  the  natural  tie  is  of  great  importance  to  the  child 
and  his  parents.  Moreover,  with  rapid  advances  in  medical  knowl- 
edge, some  disabling  conditions  might  be  corrected  in  the  near  future. 
This  consensus  probably  mirrors  present  community  attitudes. 
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Opinion  is  divided  on  whether  mental  incapacity  should  be  a 
ground  for  termination.  One  viewpoint  is  that  continuous  advances 
in  medical,  psychiatric,  psychological,  social,  nutritional,  and  chem- 
ical knowledge  demonstrate  such  a  complexity  of  causative  and  treat- 
ment factors  that  it  is  difficult  to  decide  whether  a  mental  condition 
considered  incurable  today  may  be  amenable  to  treatment  tomor- 
row; therefore,  mental  incapacity  should  not  be  a  ground  for  termi- 
nation. The  opposite  view  is  that  there  are  situations  in  which  sub- 
stantial evidence  can  be  produced  of  severe  mental  illness  or  mental 
deficiency  of  a  permanent  nature  due,  for  example,  to  brain  damage; 
here  the  natural  tie  should  be  severed  to  permit  the  child  to  have 
meaningful  parental  relationships  through  adoption. 

The  Children's  Bureau  recommends  that  even  though  proof  of 
these  conditions  is  frequently  difficult,  the  opportunity  to  offer  proof 
on  behalf  of  the  child's  interest  should  be  provided  in  termination 
legislation;  That  is  why  ground  Cc)  above  is  proposed.  Evidence 
which  would  be  sufficient  for  a  judicial  commitment  of  a  person  al- 
leged to  be  mentally  ill  or  mentally  deficient  could  be  used  as  a  basis 
for  a  finding  of  mental  incapacity.  However,  this  would  not  neces- 
sarily suffice  for  a  determination  of  its  duration.  Evidence  of  both 
this  condition  and  its  prolonged  indeterminate  period  should  be  given 
by  people  professionally  qualified  to  express  expert  opinions. 

Whenever  termination  is  sought  on  the  ground  of  mental 
illness  or  mental  deficiency,  the  coiu:t  should  appoint  a  guardian  ad 
litem  for  the  parent. 

In  any  instance  of  parental  incapacity,  it  is  not  the  incapacity 
by  itself  that  is  a  ground  for  involuntary  court  action  but  rather  it  is 
where  the  incapacity  renders  the  parent  unable  to  discharge  parental 
responsibilities  for  a  prolonged  indeterminate  period. 


Jurisdiction 

Each  State  would  select  the  courts  in  which  jurisdiction  over 
termination  would  be  lodged.  Each  State  has  its  own  judicial  system 
determined  by  its  constitution  or  statutes  or  a  combination  of  both. 
In  some  States  juvenile  courts  have  such  jurisdiction.  Occasionally 
jurisdiction  is  given  to  probate  courts  which  already  hear  adoption 
petitions.  Very  likely,  some  States  may  decide  to  expand  their  ju- 
venile courts'  jurisdiction  or  their  family  courts'  jurisdiction  to  include 
termination  and  adoption.  Other  States  might  like  to  create  a  family 
court  division  within  a  district  or  circuit  court  system. 

It  is  recommended  that  jurisdiction  over  termination  should 
be  vested  in  a  division  of  the  court  of  highest  general  trial  jurisdiction 
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within  the  State  which  should  also  have  jurisdiction  over  guardianship, 
custody,  adoption,  support,  paternity,  divorce,  and  other  family 
litigation.  Vesting  jurisdiction  in  such  a  court  promises  standards  of 
judicial  capacity,  orderly  procedure,  judicial  records,  coordination  of 
activities  and  services,  and  makes  for  ease  in  certification  or  transfer 
to  other  divisions  where  necessary  in  the  interests  of  the  children  and 
adults  concerned.  It  would  not  be  a  new  court  as  such,  nor  would  it 
mean  the  elimination  of  juvenile  courts  but  instead  would  be  a  family 
court  division  within  the  district  or  circuit  court  system  which  could 
have  a  section  for  domestic  relations  cases  and  a  section  for  children's 
cases. 

Recently,  the  imperative  need  for  unity  of  jurisdiction  over 
family  and  children's  cases  has  become  more  apparent.^  This  aware- 
ness is  expressed  in  the  Standard  Family  Court  Act  which  was  de- 
veloped jointly  by  the  National  Council  of  Juvenile  Court  Judges, 
the  National  Council  on  Crime  and  Delinquency  (formerly  the  Na- 
tional Probation  and  Parole  Association)  and  the  Children's  Bureau. 
As  an  integral  division  of  a  court  of  highest  general  trial  jurisdiction, 
there  would  be  judicial  status  commensurate  with  the  importance  of 
the  cases  heard.  This  would  be  in  marked  contrast  to  what  often 
exists  where  the  juvenile  court  has  the  status  of  an  inferior  court  with 
all  that  that  implies  concerning  judicial  selection  and  functioning. 

Whatever  court  is  selected  to  have  jurisdiction  over  termina- 
tion should  have  specialized  services  readily  available  either  within 
the  court  itself  or  elsewhere  in  the  community.  These  would  include 
social  casework,  psychological,  and  psychiatric  services. 


Social  Studies  and  Social  Reports  in  Termination 

Proceedings  ^ 


Required  social  studies  and    required    consideration    of    the 
reports  of  these  studies  by  the  court  prior  to  judgment  on  petitions 

8  "Standards  for  Specialized  Courts  Dealing  with  Children,"  prepared  by  Children's  Bureau, 
U.S.  Department  of  Health,  Education,  and  Welfare,  in  cooperation  with  National  Probation 
and  Parole  Association  and  National  Council  of  Juvenile  Court  Judges,  U.S.  Government 
Printing  Office,  Washington:  1954;  "Standard  Family  Court  Act — ^Text  and  Commentary," 
and  "The  Place  of  the  Family  Court  in  the  Judicial  System,"  Roscoe  Pound,  National  Probation 
and  Parole  Association  Journal,  Vol.  5,  No.  2,  April  1959;  "Family  Courts — A  Symposium," 
Tennessee  Law  Review,  Vol.  27,  No.  3,  Spring  I960;  "Family  Courts — An  Urgent  Need," 
Harriet  L.  Goldberg  and  William  H.  Sheridan,  Journal  of  Public  Law,  Vol.  8,  No.  2,  Emory 
University  Law  School,  Atlanta,  Ga.,  reprinted  with  permission  in  "Juvenile  Delinquency 
Facts  and  Facets",  No.  6,  I960,  Children's  Bureau,  U.S.  Department  of  Health,  Education,  and 
Welfare,  Washington  25,  D.C. 

•  See  "Social  Work  and  Law,"  Harriet  L.  Goldberg,  Children,  September-October  1960,  pp. 
167-171,  U.S.  Department  of  Health,  Education,  and  Welfare,  Social  Security  Administration, 
Children's  Bureau,  Washington  25,  D.C. 
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are  indispensable  components  of  termination  proceedings.  Upon  the 
filing  of  a  petition,  the  court  should  direct  that  a  social  study  be 
made  either  by  social  service  personnel  attached  to  the  court  or  by  an 
authorized  agency  and  that  a  written  report  of  the  study  be  submit- 
ted to  the  court  before  the  hearing.  Because  the  most  important 
aspects  of  these  studies  involve  interpersonal  relationships  of  family 
members,  caseworkers  are  particularly  well  equipped  to  make  them. 

The  social  study  process,  like  the  judicial  process,  has  evolved 
from  the  experience  of  many  people  and  has  been  tested  and  refined 
through  many  years  of  use.  Caseworkers  bring  to  the  social  study  a 
body  of  professional  knowledge  of  human  motivations  and  behavior 
and  the  physical,  social,  and  economic  circumstances  that  influence 
the  life  patterns  of  individuals,  plus  knowledge  of  constructive  helping 
methods.  Skillful  application  of  this  expert  knowledge  enables  the 
caseworker  to  make  an  accurate  assessment  of  the  social  situation 
presented.  Out  of  this  assessment  is  evolved  a  proposed  plan  geared 
to  the  immediate  and  long-range  needs  of  the  child  and  his  family. 
For  example,  it  may  be  continued  social  casework  services  for  family 
members  while  the  child  remains  in  his  own  home  or  in  foster  care. 
Or  the  proposed  plan  may  be  adoption.  Involvement  of  the  family 
in  planning  and  decision  making  is  a  cardinal  principle  of  social 
casework. 

The  social  study  should  include  the  circumstances  of  the 
termmation  petition,  the  social  history,  the  present  condition  of  the 
child  and  his  parents,  proposed  plans  for  the  child,  and  other  facts 
that  are  pertinent  to  the  parent-child  relationship.  Statutory  pro- 
visions for  social  studies  do  not  require  that  the  entire  social  service 
record  be  brought  to  court.  The  report  to  the  court  is  a  selective 
distillation  of  the  social  case  record  prepared  in  relation  to  the  specific 
judicial  proceedings.  The  report  submitted  should  be  a  concise 
resume  of  major  points  with  a  recommendation  and  the  reasons 
concerning  whether  or  not  termination  should  be  granted.  Where 
the  parent  is  a  minor,  if  the  report  does  not  include  a  statement  of 
social  agency  contact  with  the  minor's  parents,  the  reasons  should 
be  stated.  As  the  purpose  of  the  social  study  is  to  aid  the  court  in 
making  disposition  of  the  petition,  the  court  should  be  required  to 
consider  the  report  prior  to  judgment. 

Diversity  of  opinion  exists  as  to  whether  the  caseworker's 
recommendations  should  be  given  in  the  social  report.  Some  lawyers 
and  judges  welcome  these.  Still  others  feel  that  social  service  rec- 
ommendations impinge  upon  the  judicial  function.  The  social  case- 
worker is  best  equipped  by  training  and  experience  to  evaluate  the 
significance  of  the  social  data  acquired  during  the  social  study. 
Consequently,  casework  recommendations  can  be  exceedingly  helpful 
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to  the  court,  and  they  do  not  encroach  upon  the  judicial  function 
because  responsibihty  to  recommend  is  not  only  distinguishable  but 
also  different  from  the  judicial  power  of  decision.  Therefore,  the 
suggested  legislative  language  in  these  guides  requires  the  inclusion 
of  casework  recommendations  in  the  social  report. 


The  Termination  Hearing 

The  termination  hearing  should  be  conducted  in  an  informal 
manner  and  a  record  made.  Parties  should  be  permitted  to  waive 
their  right  to  stenographic  notes  or  mechanical  recording  of  the 
hearing.  The  general  public  should  be  excluded  and  only  those  per- 
sons should  be  admitted  whose  presence  is  requested  by  any  person 
entitled  to  receive  notice  of  the  hearing  or  as  the  judge  may  find  to 
have  a  direct  interest  in  the  case  or  in  the  work  of  the  court.  Those 
admitted  should  not  disclose  any  information  secured  at  the  hearing 
which  would  identify  an  individual  child  or  parent.  In  addition,  the 
court  should  be  empowered  to  require  the  presence  of  witnesses 
deemed  necessary  to  disposition  of  the  petition,  except  that  a  parent 
who  has  executed  a  waiver  of  notice  and  appearance  should  not  be 
required  to  appear.  Generally,  when  a  party  has  waived  notice  and 
appearance  it  is  implied  that  she  would  not  be  required  to  appear. 
Many  persons  seeking  voluntary  termination,  especially  unmarried 
mothers,  are  fearful  of  court  appearance  and  unwilling  to  attend  the 
hearings.  To  avoid  the  difficulties  which  are  being  experienced  in 
certain  places  where  there  is  variation  of  judicial  action  concerning 
the  effect  of  these  waivers  upon  court  appearance,  it  is  advisable  to 
spell  out  specifically  that  the  parent  who  executes  a  waiver  should 
not  be  required  to  appear. 

Relevant  and  material  data  of  any  nature,  including  that 
contained  in  reports,  studies  or  examinations,  should  be  admitted 
in  evidence  and  relied  upon  to  the  extent  of  its  probative  value. 
When  information  contamed  m  a  report,  study  or  examination  is 
admitted  in  evidence,  the  person  making  it  should  be  subject  to  both 
direct  and  cross-examination  when  he  is  reasonably  available. 


The  Termination  Decree  and  Its  Eflfect 

Every  order  of  the  court  severing  the  parent-child  relationship 
or  transferring  legal  custody  or  guardianship  of  the  person  of  the  child 
or  providing  for  his  protective  supervision  should  be  in  writing  and 
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should  recite  the  findings  upon  which  the  order  is  based,  including 
findings  pertaining  to  the  court's  jurisdiction.  The  order  should  be 
conclusive  and  binding  on  all  persons  from  the  date  of  entry.  If  the 
court  finds  grounds  for  termination,  it  should  terminate  the  relation- 
ship of  parent  and  child  and: 

1.  appoint  an  individual  as  guardian  of  the  child's  person,  or 

2.  appoint  an  individual  as  guardian  of  the  child's  person  and 
vest  legal  custody  in  another  individual  or  in  an  authorized 
agency,  or 

3.  where  it  is  alleged  in  the  petition  that  the  termination  is  in 
contemplation  of  adoption,  appoint  an  official  of  an  authorized 
agency  as  guardian  of  the  child's  person  and  vest  legal  custody 
in  this  agency. 

Whenever  the  court  decrees  termination,  the  judge  should  also  make 
an  order  fixing  responsibihty  for  the  child's  support. 

By  these  provisions  wherever  termination  is  decreed,  the  child 
has  a  definite  legal  status;  he  also  has  a  guardian  of  the  person,  and 
his  support  is  assured. 

Where  the  court  does  not  order  termination  of  the  parent-child 
relationship,  it  should  dismiss  the  petition;  provided,  however,  that 
where  the  court  finds  that  the  best  interest  of  the  child  requires  sub- 
stitution or  supplementation  of  parental  care  and  supervision,  it 
should  make  an  order  placing  the  child  under  protective  supervision 
for  a  temporary  period,  or  vesting  legal  custody  for  a  temporary 
period  in  an  authorized  agency  and  fixing  responsibility  for  child 
support  and  should  also  certify  the  case  to  an  appropriate  court  for 
such  further  action  as  may  be  necessary. ^° 

To  avoid  ambiguities  there  should  be  specific  provision  that  a 
decree  terminating  the  relationsliip  of  parent  and  child  should  have 
the  effect  of  divesting  the  parent  and  the  child  of  all  legal  rights, 
privileges,  duties,  and  obhgations  with  respect  to  each  other." 


'"  If  the  court  is  a  specialized  one  dealing  with  family  and  children's  cases,  it  should  retain 
jurisdiction;  if  not,  there  should  be  specific  statutory  provision  for  certification  to  a  children's 
court  for  proceeding  as  indicated  above. 

"  Included  in  this  divestment  are  rights  of  inheritance. 
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Chapter    III:     COURT    ACTION    FOR    ADOPTION 

Purpose 

The  primary  purpose  of  adoption  is  to  create  new  parent-child 
relationships  providing  wholesome  opportunity  for  the  child's  growth 
and  development.  To  achieve  this,  the  following  specific  protections 
are  needed  in  adoption  laws  for  safeguarding  the  interests  of  children, 
natural  parents,  and  adoptive  parents:  (a)  that  the  natural  parents 
consent  to  the  adoption  or  that  the  relationship  of  parent  and  child 
has  been  severed  by  judicial  decree  so  that  the  child  is  legally  free  for 
adoption;  (b)  that  the  child  is  placed  in  a  proposed  adoptive  home 
by  a  social  welfare  agency  except  in  adoptions  by  close  relatives; 
(c)  required  social  studies  and  consideration  of  the  reports  of  these 
studies  by  the  court  prior  to  judgment  on  adoption  petitions;  (d)  a 
period  of  time  for  the  child  tolive  within  the  proposed  adoptive  home 
under  the  guidance  of  a  social  welfare  agenc}^;  (e)  new  birth  certificates 
following  adoption  decrees;  (f)  authority  of  the  court  to  order  tempo- 
rary substitute  care  for  children  found  in  unsuitable  proposed  adoptive 
homes;  and  (g)  confidentiality  of  records. 

As  the  object  of  the"^  legislation  is  to  provide  for  the  judicial 
process  of  adoption,  it  is  advisable  not  to  commingle  other  matters 
in  an  adoption  statute  such  as  proceedings  for  termination  of  parental 
rights  and  responsibilities,  provisions  regulating  birth  registrations  or 
provisions  authorizing  social  agencies  to  charge  fees  for  rendering 
adoption  services. 

Jurisdiction  and  Venue 


Each  State  would  select  the  courts  in  which  jurisdiction  over 
adoption  would  be  lodged.  Each  State  has  its  own  judicial  system 
determined  by  its  constitution  or  statutes  or  a  combination  of  both. 
In  some  States  juvenile  courts  have  such  jurisdiction.  In  others 
jurisdiction  is  given  to  probate  courts.  Very  likely,  some  States  may 
decide  to  expand  their  juvenile  courts'  jurisdiction  or  their  family 
courts'  jurisdiction  to  include  termination  and  adoption.  Other 
States  might  like  to  create  a  family  court  division  within  a  district  or 
circuit  court  system. 
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It  is  recommended  that  jurisdiction  over  adoption  be  vested 
in  a  division  of  the  court  of  highest  general  trial  jurisdiction  within 
the  State  which  should  also  have  jurisdiction  over  guardianship, 
custody,  termination  of  parental  rights  and  responsibilities,  support, 
paternity,  divorce,  and  other  family  litigation.  Vesting  jurisdiction 
in  such  a  court  promises  standards  of  judicial  capacity,  orderly  pro- 
cedure, judicial  records,  coordination  of  activities  and  services,  and 
makes  for  ease  in  certification  or  transfer  to  other  divisions  where 
necessary  in  the  interests  of  the  children  and  adults  concerned.  It 
would  not  be  a  new  court;  nor  would  it  mean  the  elimination  of  juvenile 
courts  but  instead  would  be  a  family  court  division  within  the  district 
or  circuit  court  system  which  could  have  a  section  for  domestic 
relations  cases  and  a  section  for  children's  cases. 

Recently,  the  imperative  need  for  unity  of  jurisdiction  over 
family  and  children's  cases  has  become  more  apparent. ^^  This  aware- 
ness is  expressed  in  the  Standard  Family  Court  Act  which  was  devel- 
oped jointly  by  the  National  Council  of  Juvenile  Court  Judges,  the 
National  Council  on  Crime  and  Delinquency,^^  and  the  Children's 
Bureau.  As  an  integral  division  of  a  court  of  highest  general  trial 
jurisdiction,  there  would  be  judicial  status  commensurate  with  the 
importance  of  the  cases  heard.  This  would  be  in  marked  contrast  to 
what  often  exists  where  the  juvenile  court  has  the  status  of  an  inferior 
court  with  all  that  that  implies  concerning  judicial  selection  and 
functioning. 

Whatever  court  is  selected  to  have  jurisdiction  over  adoption 
should  have  specialized  services  readily  available  either  within  the 
court  itself  or  elsewhere  in  the  community.  These  would  include 
social  casework,  psychological  and  psychiatric  services. 

Venue 

It  is  recommended  that  adoption  proceedings  be  brought  in  the 
court  of  the  county  or  district  where  the  petitoners  reside.  This 
represents  the  consensus  so  far  of  social  workers  and  lawyers  who 


"  "Standards  for  Specialized  Courts  Dealing  with  Children,"  prepared  by  Children's  Bureau, 
U.S.  Department  of  Health,  Education,  and  Welfare,  in  cooperation  with  National  Probation 
and  Parole  Association  and  National  Council  of  Juvenile  Court  Judges,  U.S.  Government 
Printing  Office,  Washington,  1954;  "Standard  Family  Court  Act — Text  and  Commentary," 
and  "The  Place  of  the  Family  Court  in  the  Judicial  System,"  Roscoe  Pound,  National  Probation 
and  Parole  Association  Journal,  Vol.  5,  No.  2,  April  1959;  "Family  Courts — A  Symposium," 
Tennessee  Law  Review,  Vol.  27,  No.  3,  Spring  I960;  "Family  Courts — An  Urgent  Need," 
Harriet  L.  Goldberg  and  William  H.  Sheriaan,  Journal  of  Public  Law,  Vol.  8,  No.  2,  Emory 
University  Law  School,  Atlanta,  Ga.,  reprinted  with  permission  in  "Juvenile  Delinquency 
Facts  and  Facets,"  No.  6,  I960,  Children's  Bureau,  U.S.  Department  of  Health,  Education,  and 
Welfare,  Washington  25,  D.C. 

"  Formerly  the  National  Probation  and  Parole  Association. 
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have  participated  in  the  development  of  these  guides  and  is  harmonious 
with  a  provision  in  the  Uniform  Adoption  Act. 

Usually,  petitioners  are  known  in  their  own  county  or  district 
and  it  is  more  convenient  for  them  to  have  the  judicial  proceedings 
held  there. 


Prerequisites  to  Adoption  Petition 


Except  when  a  petition  is  filed  by  relatives  within  the  second 
degree  either  by  blood  or  affinity,  no  petition  for  adoption  should  be 
accepted  unless  prior  to  the  filing  of  the  petition,  two  prerequisites 
have  been  met.  These  are:  (1)  a  decree  of  termination  of  the  parent- 
child  relationship  concerning  the  child  sought  to  be  adopted,  and 
(2)  placement  of  the  child  for  adoption  with  the  petitioners  by  a  child 
placement  agency. 

The  importance  of  the  prior  termination  decree  has  been 
emphasized  in  Chapter  I.  Of  equal  importance  is  the  placement' — 
the  pivotal  point  upon  which  the  success  of  an  adoption  hinges.^''' 

It  has  been  demonstrated  that  independent  placements  are 
fraught  with  hazards  for  all  parties  concerned.  To  be  effective,  a 
requirement  for  agency  placement  in  nonrelative  adoptions  depends 
upon  the  availability  of  social  services  that  are  widely  known  within 
communities  and  sufficient  in  both  quantity  and  quality  to  meet  the 
resulting  needs,  especially  for  unmarried  mothers.  It  is  also  essential 
that  such  a  requirement  be  harmonious  with  laws  governing  general 
child  placements  and  the  licensing  of  child  placement  agencies. 

It  would  be  practical  and  fair  to  include  a  provision  that  place- 
ments made  prior  to  the  effective  date  of  the  adoption  law  should  not 
be  affected  by  the  new  placement  requirement.  Thereby,  foster 
parents  who  received  children  into  their  homes  independently  while 
such  placements  were  permissible  would  not  be  barred  from  having 
their  "day  in  court"  in  adoption  proceedings. 


Consents 


Consents  required 

In  accord  with  recommendations  discussed  under  termination 
and  relinquishment,  all  adoption  petitions  would  be  divided  into  two 
groups.  The  first  group  would  be  those  filed  by  relatives  within  the 
second  degree  by  blood  or  affinity.     The  second  group  would  be  all 
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other  adoption  petitions.  In  group  one,  consents  to  the  adoption 
would  be  required  from  the  natural  parent  or  parents,  and  if  there  is 
no  parent,  from  the  child's  guardian  of  the  person.  Where  the  parent 
is  a  minor,  her  consent  should  be  valid  only  if  concurred  in  by  her 
parents  (the  grandparents)  or  her  judicially  appointed  guardian  of 
the  person. 

In  the  second  group,  a  decree  of  termination  of  the  parent- 
child  relationship  would  be  a  necessary  prerequisite  to  the  filing  of 
the  adoption  petition,  and  the  consent  of  the  child's  guardian  of  the 
person  named  in  that  decree  would  be  required. 

Wherever  there  has  been  a  judicial  termination  of  the  parent- 
child  relationship  in  contemplation  of  adoption,  the  guardian  of  the 
child's  person  should  be  an  official  of  an  authorized  agency.  It  is 
vital  to  provide  that  the  court  may  dispense  with  the  guardian's 
consent  only  if  it  finds  that  the  withholding  of  the  consent  is  arbitary 
and  capricious.  By  this  means,  the  intent  of  the  law  is  furthered,  and 
the  authorized  agency  would  not  be  burdened  with  having  to  prove 
in  the  first  instance  that  its  action  was  reasonable.  Those  asserting 
that  the  refusal  to  consent  was  arbitrary  and  capricious  would  have 
the  burden  of  proving  it. 

Where  the  child  is  12  years  of  age  or  older,  the  adoption  should 
not  be  granted  without  his  consent.  Preferences  of  younger  children 
should  also  be  given  consideration. 

Consents  should  be  acknowledged  before  an  officer  authorized 
to  take  acknowledgments  and  witnessed  by  a  representative  of  a  child 
placement  agency  or  by  a  representative  of  the  court. 

Filing  of  consents 

Where  the  relatives  described  above  wish  to  adopt,  the  required 
consents  should  be  attached  to  the  petition,  smce  no  question  of 
anonymity  is  presented.  But  when  the  consent  of  the  child's  guardian 
of  the  person  is  required,  to  protect  anonymity,  the  guardian  should 
file  directly  with  the  court  his  consent  and  satisfactory  evidence  of 
his  authority  to  consent  to  the  child's  adoption. 

Also,  to  protect  anonymity  and  to  assure  that  the  child  is 
legally  free  for  adoption,  a  certified  copy  of  the  termination  decree 
should  be  filed  directly  with  the  court  by  the  guardian  of  the  child's 


'^  "New  Trends  in  Adoption  Practice,"  Mildred  Arnold,  speech  given  at  National  Conference 
on  Social  Welfare,  San  Francisco,  Calif.,  May  28,  1959,  Proceedings  of  National  Conference  on  Social 
Welfare,  1959,  pp.  125-135;  "Current  Problems  in  Child  Adoption,"  Charles  S.  Stevenson, 
Arthur  G.  King,  Ethel  Verry,  and  Ursula  M.  Gallagher,  Postgraduate  Medicine,  Vol.  24,  No.  5, 
November  1958,  reproduced  with  permission  by  U.S.  Department  of  Health,  Education,  and 
Welfare,  Social  Security  Administration,  Children's  Bureau,  Washington  25,  D.C. 
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person.     In  this  way,  adoption  petitioners  would  not  see  the  informa- 
tion contained  in  the  termination  decree. 


Withdrawal  of  consents 

A  parent  who  regrets  having  given  consent  to  the  adoption  may 
cause  many  difficulties  which  might  endanger  the  child's  welfare. 
Therefore,  withdrawal  of  consent  should  be  permitted  only  after  the 
court  has  given  full  consideration  to  the  effect  upon  the  child  and 
finds  that  it  would  be  in  his  best  interest.  In  this  the  court  should 
have  the  benefit  of  a  social  study  by  an  authorized  agency. 

The  fihng  of  an  adoption  decree  should  render  any  consent 
irrevocable. 


Social  Studies  and  Reports  in  Adoption  Proceedings 


15 


Required  social  studies  and  required  consideration  of  the  re- 
ports of  these  studies  by  the  court  prior  to  judgment  on  petitions  are 
indispensable  components  of  adoption  proceedings  whether  the  peti- 
tioners are  relatives  or  nonrelatives.  It  is  not  desirable  to  exempt 
petitions  by  relatives  from  the  requirement  of  the  social  study.  Re- 
lationship does  not  guarantee  a  satisfactory  permanent  arrangement. 
Of  particular  significance,  are  the  attitudes  of  the  child  and  the  rela- 
tives towards  each  other.  The  children  concerned,  their  natural 
parents,  and  the  prospective  adoptive  families  should  have  the  benefit 
of  the  protections  afforded  by  competently  made  social  studies. 
Modifications  in  the  scope  and  depth  of  the  social  study  can  be  made 
in  accordance  with  individual  circumstances.  The  principle  of  in- 
dividualization in  social  casework  is  as  applicable  here  as  in  other  areas. 

At  times  it  is  contended  that  when  a  stepparent  petitions  to 
adopt,  no  social  study  is  needed,  since  the  natural  parent  is  in  the 
home  and  will  protect  the  child's  interests.  However,  experience 
has  shown  that  the  social  study  has  particular  value  in  these  instances. 
Many  social  caseworkers  have  encountered  stepparents  who  reveal 
that  they  actually  do  not  wish  to  undertake  the  responsibilities  of 
adoptive  parents,  or  have  considerable  hostility  towards  the  child  but 
agree  to  adoption  because  of  marital  pressures.  At  other  times,  in- 
tense and  bitter  conflicts  exist  between  the  stepparent  and  the  child 
which  the  natural  parent  mistakenly  thinks  will  be  dissipated  by 
adoption. 


'^  See  "Social  Work  and  Law,"  Harriet  L.  Goldberg,  Children,  September-October  I960,  pp. 
167-171,  U.S.  Department  of  Health,  Education,  and  Welfare,  Social  Security  Administration, 
Children's  Bureau,  Washington  25,  D.C. 
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Social  study  in  stepparent  cases  is  of  special  significance  where 
the  natural  parents  are  divorced.  Here  are  found  infinitely  complex 
relationships.  Often  the  conflicts  between  the  ex-marital  partners 
still  find  expression  in  matters  affecting  their  children.  Sometimes 
the  child  and  his  parent  who  does  not  have  custody  wish  to  continue 
their  relationship,  and  the  adoption  is  sought  more  to  retaliate 
against  an  ex-spouse  than  to  benefit  the  child. 

Upon  the  filing  of  a  petition,  the  court  should  direct  that  a 
social  study  be  made  by  an  authorized  agency  and  that  a  written 
report  of  the  study  be  submitted  to  the  court  before  the  hearing, 
except  that  where  the  child's  guardian  of  the  person  is  an  officer 
of  an  authorized  agency,  that  agency  shall  file  with  the  court  prior 
to  the  hearing  a  report  of  its  social  study.  Because  the  most  impor- 
tant aspects  of  these  studies  involve  interpersonal  relationships  of 
family  members,  caseworkers  are  particularly  well  equipped  to  make 
them. 

The  social  study  process,  like  the  judicial  process,  has  evolved 
from  the  experience  of  many  people  and  has  been  tested  and  refined 
through  many  years  of  use.  Caseworkers  bring  to  the  social  study 
a  body  of  professional  knowledge  of  human  motivations  and  behavior 
and  the  physical,  social,  and  economic  circumstances  that  influence 
the  life  patterns  of  individuals,  plus  knowledge  of  constructive  helping 
methods.  Skillful  application  of  this  expert  knowledge  enables  the 
caseworker  to  make  an  accurate  assessment  of  the  social  situation 
presented.  Out  of  this  assessment  is  evolved  a  proposed  plan  geared 
to  the  immediate  and  long  range  needs  of  the  child  and  his  family. 
For  example,  it  may  be  continued  social  casework  services  for  family 
members  while  the  child  remains  in  his  own  home  or  in  foster  care. 
Or  the  proposed  plan  may  be  adoption.  Involvement  of  the  family 
in  planning  and  decision  making  is  a  cardinal  principle  of  social 
casework. 

The  social  study  should  include  the  social  history,  the  present 
condition  of  the  child,  his  placement  in  the  petitioners'  home  and 
his  adjustment  there,  the  suitability  of  this  home  and  other  informa- 
tion pertinent  to  the  adoption  proceeding.  The  report  submitted 
should  be  a  concise  resume  of  major  points  with  a  recommendation 
and  the  reasons  concerning  whether  or  not  an  adoption  decree  should 
be  granted,  and  should  be  accompanied  by  a  verified  transcript  of 
the  child's  birth  certificate.  As  the  purpose  of  the  social  study 
is  to  aid  the  court  in  deciding  upon  the  petition,  there  should  be  a 
legislative  provision  that  the  court  shall  consider  the  report  prior  to 
judgment. 

Diversity  of  opinion  exists  as  to  whether  the  caseworker's 
recommendations  should  be  given  in  the  social  report.  Some  lawyers 
and    judges    welcome    these.     Still    others    feel    that   social    service 
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recommendations  impinge  upon  the  judicial  function.  These  oppos- 
ing viewpoints  are  illustrated  in  the  adoption  legislation  of  two 
eastern  States.  In  one,  there  is  a  statutory  provision  that  the  report 
is  to  contain  recommendations.^^  In  the  other,  these  are  to  be 
omitted.^'  The  social  caseworker  is  best  equipped  by  training  and 
experience  to  evaluate  the  significance  of  the  social  data  acquired 
during  the  social  study.  Consequently,  casework  recommendations 
can  be  exceedingly  helpful  to  the  court,  and  they  do  not  encroach  upon 
the  judicial  function  because  responsibility  to  recommend  is  not  only 
distinguishable  but  also  different  from  the  judicial  pov/er  of  decision. 
Therefore,  the  suggested  legislative  language  in  these  guides  requu'es 
that  casework  recommendations  be  included  in  the  social  reports. 


The  Child  Living  Within  the  Proposed  Adoptive  Home 

The  hearing  on  the  adoption  petition  should  not  be  held  until 
the  child  has  lived  12  months  in  the  petitioners'  home  under  the  super- 
vision of  an  authorized  agency  so  that  the  suitability  of  the  home  can 
be  determined.  Flexibility  should  be  provided  through  a  waiver 
provision  under  which  the  required  12  months'  residence  could  be 
shortened  by  order  of  the  court  on  the  petitioners'  motion  or  on  the 
motion  of  an  authorized  agency  involved  in  the  adoption  proceeding 
if  the  court  is  satisfied  this  would  be  in  the  child's  best  interest. 

Opinions  vary  among  adoption  workers  as  to  what  the  time 
period  should  be.  Recently,  some  favor  a  6  months'  period,  and  this 
view  is  expressed  in  amendments  to  adoption  laws  in  certain  States. 
Others  favor  the  1  year  period,  especially  for  infants,  older  children 
and  handicapped  children.  The  waiver  provision  referred  to  above 
should  be  utilized  for  individualization.  It  is  intended  to  avoid 
hardship  in  particular  circumstances  or  to  meet  special  conditions 
such  as  those  where  the  petitioners  are  moving  into  another  community 
or  are  close  relatives. 


The  Adoption  Hearing 

The  adoption  hearing  should  be  conducted  in   an  informal 
manner  and  a  record  made.     Parties  should  be  permitted  to  waive 


'*  Delaware  .  .  .  Annotated  Code,  Ch.  9,  Sec.  912. 

''  Connecticut  .  .  .  Social  Welfare  Laws  of  Connecticut,  Ch.  335. 
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their  right  to  stenographic  notes  or  mechanical  recording  of  the  hearing. 
The  petitioners,  the  parent  who  is  the  spouse  of  a  petitioner,  and  the 
child  to  be  adopted  should  be  present  unless  the  court  orders  other- 
wise. The  general  public  should  be  excluded  and  only  those  persons 
should  be  admitted  whose  presence  is  requested  by  any  person  entitled 
to  receive  notice  of  the  hearing  or  as  the  judge  may  find  to  have  a 
direct  interest  in  the  case  or  in  the  work  of  the  court.  Those  admitted 
should  not  disclose  any  information  secured  at  the  hearing  which 
would  identify  an  individual  child  or  parent.  In  addition,  the  court 
should  be  empowered  to  requu-e  the  presence  of  witnesses  deemed 
necessary  to  disposition  of  the  petition. 

Relevant  and  material  data  of  any  nature,  including  that  con- 
tained in  reports,  studies  or  examinations,  should  be  admitted  in 
evidence  and  relied  upon  to  the  extent  of  its  probative  value.  When 
information  contained  in  a  report,  study  or  examination  is  admitted  in 
evidence,  the  person  making  it  should  be  subject  to  both  du-ect  and 
cross-examination  when  he  is  reasonablv  available. 


The  Adoption  Decree  and  Its  EiBfect 

If  after  the  hearing  and  consideration  ofthe  social  study  report, 
the  court  is  satisfied  that  the  requirements  of  the  Act  have  been  met 
and  that  the  adoption  is  in  the  child's  best  interest,  the  court  should 
grant  the  adoption.  The  adoption  decree  should  be  conclusive  and 
binding  on  all  persons  from  the  date  it  is  filed.  This  would  eliminate 
interlocutory  decrees. 

Upon  entry  of  the  decree  of  adoption,  the  relationship  of  parent 
and  child  and  all  the  legal  rights,  privileges,  duties,  obligations,  and 
other  legal  consequences  of  the  natural  relationship  of  child  and  parent 
should  thereafter  exist  between  the  adopted  person  and  the  adoptive 
parents  the  same  as  though  the  child  were  born  to  the  adoptive 
parents  in  lawful  wedlock.  The  adopted  child  should  be  entitled  to 
inherit  real  and  personal  property  from  and  through  the  adoptive 
parents  and  the  adoptive  parents  should  be  entitled  to  inherit  real 
and  personal  property  from  and  through  the  adopted  child  the  same 
as  though  the  child  were  born  to  the  adoptive  parents  in  lawful 
wedlock. 

Upon  entry  of  the  decree  of  adoption,  the  relationship  of  parent 
and  child  between  the  adopted  person  and  the  persons  who  were  his 
parents  just  prior  to  the  decree  of  adoption  should  be  completely 
severed  and  all  the  legal  rights,  privileges,  duties,  obligations  and  other 
legal  consequences  of  the  relationship  should  cease  to  exist,  including 
the  right  of  inheritance,  except  that  where  the  adoption  is  by  the 
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spouse  of  the  child's  parent,  the  relationship  of  the  child  to  such 
parent  should  remain  unchanged  by  the  decree  of  adoption. 

The  rationale  underlying  these  provisions  regarding  inheritance 
is  to  protect  anonymity  and  to  assure  that  the  persons  concerned  are 
placed  in  the  legal  positions  intended  by  the  adoption  with  cessation 
of  the  natural  relationships,  except  in  stepparent  adoptions,  and  the 
creation  of  the  new  parent-child  relationships.  With  such  specificity, 
ambiguities  would  be  avoided  thus  reducing  the  incidence  of  mis- 
interpretations and  of  litigation,  especially  over  inheritance. 

Birth  certificates.'^ 

The  law  should  provide  that  upon  the  filing  of  the  adoption 
decree  the  court  should  forward  a  report  on  the  adoption  to  the  State 
registrar  of  vital  statistics  on  forms  provided  by  him  for  that  purpose. 
The  law  should  provide  that  if  the  child  was  born  in  another  State, 
information  regarding  the  adoption  should  be  sent  to  the  State  regis- 
trar of  vital  statistics  of  that  State  by  the  State  registrar  of  the  State 
in  which  the  adoption  occurred. 

Adoption  information  sent  to  any  State  registrar  of  vital 
statistics  should  be  declared  confidential  and  not  open  to  public 
inspection.  Vital  statistics  compiled  by  State  registrars  include  data 
on  births  and  deaths  and  in  some  States  data  on  marriages  and  divorces. 
Statistics  concerning  adoptions  may  well  be  considered  of  equal 
importance  for  each  State  and  for  the  country  as  a  whole. 

To  avoid  duplication  and  overlapping  of  information,  the  bu'th 
record  should  be  filed  in  only  one  State — the  State  in  which  the  birth 
took  place.  Adoption  information  also  should  be  on  file  in  the  State 
in  which  the  birth  took  place.  If  the  adoption  takes  place  in  a  State 
other  than  that  of  bu'th,  it  is  recommended  that  the  registrar  of  the 
State  in  which  the  adoption  takes  place  receive  the  information  from 
the  court  as  in  other  cases  of  adoption.  He  should  then  send  it 
promptly  to  the  State  in  which  the  birth  took  place,  keeping  only  a 
notation  of  the  adoption  report  and  of  his  action  in  reporting  it. 

For  the  child  who  is  adopted  it  is  particularly  important  that 
vital  statistics  records  be  complete  and  accurate.  This  is  partly 
because  of  the  increased  use  of  information  from  birth  records  to 
establish  age  and  other  facts  for  school  attendance,  work  permits, 
and  other  purposes.    If  the  name  of  the  child  was  changed  by  adoption, 


'8  See  "Model  State  Vital  Statistics  Act:  1959  Revision,"  U.S.  Department  of  Health, 
Education,  and  Welfare,  Public  Health  Service;  recommended  by  the  Council  of  State  Govern- 
ments and  included  in  their  publication  Suggested  State  Legislation,  Program  for  1961;  "The  Confi- 
dential Nature  of  Birth  Records,"  U.S.  Department  of  Health,  Education,  and  Welfare,  Social 
Security  Administration,  Children's  Bureau  and  Public  Health  Service,  National  Office  of  Vital 
Statistics,  Washington  25,  D.C. 
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unless  the  adoption  and  change  of  name  have  been  recorded  with  the 
registrar,  it  is  impossible  for  him  to  give  the  adopted  child  the  informa- 
tion that  ties  in  the  details  on  his  original  birth  record  with  his  new 
name  and  status  under  the  adoption  decree.  Moreover,  m  later  life 
accurate  and  complete  records  will  enable  him  to  establish  his  true 
identity  if  occasion  arises. 

Records  and  information  concerning  adoption  transmitted  to 
State  registrars  should  be  declared  confidential  and  should  be  safe- 
guarded from  public  inspection  or  use. 

To  assure  completeness  of  statistical  reportmg  of  adoptions,  the 
clerk  should  mail  a  copy  of  every  adoption  decree  to  the  State  depart- 
ment of  public  welfare. 

Protecdons  for  the  Child  Where  the  Adoption  Petition     \ 

is  Withdrawn  or  Denied 


It  is  essential  for  the  child's  protection  that  the  court  be 
specifically  empowered  to  do  the  following: 

In  any  case  in  which  the  peititon  is  withdrawn  or  denied  the 
com't  should  order  the  removal  of  the  child  from  the  proposed  adoptive 
home  where  the  court  finds  that  such  removal  is  in  the  child's  best 
interest.  If  removal  is  ordered,  the  court  should  vest  legal  custody  of 
the  child  in  an  authorized  agency  with  power  to  remove  the  child  and 
to  plan  for  his  welfare  and  the  court  should  fix  responsibilty  for  child 
support,  provided,  however,  that  where  the  parent-child  relationship 
has  been  teminated  by  judicial  decree,  the  authorized  agency  or  indi- 
vidual granted  legal  custody  by  that  decree  should,  unless  the  court 
otherwise  orders,  continue  to  act  in  such  capacity,  and  should  be 
similarly  empowered  to  remove  the  child  from  the  home.  In  addition, 
the  judge  should  certify  the  case  to  an  appropriate  com-t  for  such 
further  action  as  may  be  necessary.  Where  there  ah'eady  is  a  judicially 
appointed  guardian  of  the  child's  person,  the  appropriate  court  would 
generally  be  the  com't  of  appointment.  In  other  cases,  if  the  court  is 
a  specialized  one  dealing  with  family  and  children's  cases,  it  should 
retain  jurisdiction;  if  not,  it  should  certify  the  case  to  a  childi'en's 
com't. 

In  any  case  in  which  the  petition  is  withdrawn  or  denied  and  the 
court  does  not  order  the  child's  removal,  the  court  should  certify  the 
case  to  an  appropriate  court  for  such  further  action  as  may  be  neces- 
sary. By  this  provision,  the  child's  status  will  be  clarified  so  that  he 
will  not  be  left  "in  limbo."  If  the  court  is  a  specialized  one  dealing 
with  family  and  children's  cases,  it  should  retain  jm'isdiction;  if  not, 
there  should  be  specific  provision  for  certification  to  a  children's  court 
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for  proceeding  as  indicated  above.  The  protection  of  the  child  is  of 
the  utmost  importance.  Even  though  it  may  be  in  his  interest  to 
remain  in  the  home  under  an  arrangement  other  than  adoption,  his 
custody  and,  if  necessary,  his  guardianship  should  be  judicially  deter- 
mined. If  an  official  of  an  authorized  agency  has  already  been  named 
legal  custodian  or  guardian,  then  usually  it  would  be  unnecessary  to 
have  another  determination  of  the  issue. 


Abrogation 

There  should  be  no  provision  permitting  abrogation  or  annul- 
ment of  the  adoption  decree,  since  adoption  is  intended  to  establish 
a  permanent  relationship.  By  providing  for  a  social  study  in  every 
adoption  proceeding  and  a  period  of  supervised  residence  within  the 
proposed  adoptive  home,  there  should  be  no  need  for  abrogation. 

To  allow  abrogation  is  to  jeopardize  the  rights  of  the  child  and 
to  complicate  the  rights  and  responsibilities  of  natural  parents.  Adop- 
tive parents  have  recourse  to  the  same  remedies  that  are  available 
to  natural  parents :  they  may  apply  for  termination  of  parental  rights 
and  responsibilities;  they  may  consent  to  the  child's  adoption;  they 
may  take  action  for  commitment  where  necessary,  or  disown  the  child 
by  will. 
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Chapter      IV:      PROCEDURAL      PITFALLS 

Records  and  Protection  of  Confidentiality 

It  is  of  great  importance  to  all  persons  concerned  that  the 
confidentiality  of  judicial  and  nonjudicial  records  in  termination  and 
adoption  proceedings  be  carefully  protected.  Specific  provisions 
should  be  included  in  termination  and  adoption  statutes  to  achieve 
this  goal. 

The  files  and  records  of  the  court  in  aU  termination  and  adoption 
cases  should  be  kept  in  a  separate  locked  file  and  should  be  withheld 
from  public  inspection  but  should  be  open  to  inspection  by  persons 
having  a  legitimate  interest  in  the  case  and  their  attorneys  and  by  an 
authorized  agency  to  which  legal  custody  of  the  child  has  been  trans- 
ferred. These  files  and  records,  pursuant  to  rule  of  court  or  special 
order  of  the  court,  could  be  inspected  by  other  persons  and  agencies 
having  a  legitimate  interest  in  the  protection,  welfare,  or  treatment  of 
the  child  or  in  research  studies.  The  term  "files  and  records"  would 
include  the  court  docket  and  entries  therein,  the  petitions  and  other 
papers  filed  in  any  case,  transcripts  of  testimony  taken  by  the  court, 
and  findings,  orders,  and  decrees,  and  other  writings  filed  in  proceed- 
ings before  the  court,  other  than  social  records. 

Social  records  of  termination  and  adoption  should  also  be  with- 
held from  public  inspection  except  that  information  could  be  furnished 
to  persons  and  agencies  having  a  legitimate  interest  in  the  protection, 
welfare,  and  treatment  of  the  child  or  in  research  studies,  in  such 
manner  as  the  court  would  determine.  "Social  records"  would  include 
the  social  service  records  of  the  court,  social  studies  and  reports,  re- 
lated papers,  and  correspondence,  including  medical,  psychological, 
and  psychiatric  studies  and  reports,  either  in  the  possession  of  the 
court  or  of  a  social  agency. 

No  person  should  be  entitled  to  make  copies  of  the  judicial  and 
nonjudicial  records  unless  the  court  so  orders. 

It  should  be  made  unlawful,  except  for  purposes  for  which  files 
and  records  or  social  records  or  parts  thereof  or  information  therefrom 
have  been  so  released,  or  except  for  purposes  permitted  by  special 
order  of  the  court,  and  in  accordance  with  any  applicable  rules  of  the 
court,  for  any  person  to  disclose,  receive,  or  make  use  of,  or  authorize, 
knowingly  permit,  participate  in,  or  acquiesce  in  the  use  of  any  infor- 
mation concerning  any  person  before  the  court  directly  or  indirectly 
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derived  from  the  files  and  records  or  communications  of  the  court,  or 
social  records,  or  acquired  in  the  course  of  the  performance  of  oflBcial 
duties.  To  implement  these  safeguards,  a  penalty  provision  for 
unlawful  disclosure  would  be  desirable. 

Under  these  provisions,  social  agency  records  concerning  termi- 
nation and  adoption  would  be  accorded  the  same  high  degree  of  pro- 
tection as  those  within  the  possession  of  the  court. 


Appeals 

It  is  advisable  to  provide  that  the  reviewing  court  pass  only 
upon  questions  of  law  so  as  to  prevent  trials  de  novo.  In  trials  de 
novo,  the  reviewing  court  determines  the  case  as  though  it  had 
originated  within  that  court  and  gives  no  attention  to  the  previous 
findings  and  decision  of  the  trial  court  except  as  these  may  be  helpful 
in  reasoning.  Thus,  trials  de  novo  are  disadvantageous  as  repetitive 
and  burdensome. 


Decrees  Granted  in  Other  States 

Where  termination  or  adoption  has  been  judicially  decreed  by 
a  court  in  another  State,  the  decree  should  have  the  same  force  and 
effect  regarding  matters  within  the  jurisdiction  of  the  State  as  though 
it  had  been  granted  by  a  court  of  the  same  State.  Such  a  provision 
is  of  the  utmost  importance  to  protect  the  new  status  which  the  child 
and  adults  acquired  under  the  adoption  decree,  especially  in  connection 
with  inheritance. 

Eflfective  Date 

The  date  the  termination  or  adoption  law  becomes  effective 
should  be  specified.  The  date  should  be  selected  to  allow  for  a 
reasonable  period  of  time  to  elapse  between  the  passage  of  the  Act  and 
the  date  it  becomes  effective.  Enactment  of  a  termination  or  adoption 
law  may  require  administrative  changes  such  as  employment  of  person- 
nel and  establishment  of  cooperative  agreements  among  the  State 
public  welfare  department,  local  public  welfare  departments,voluntary 
agencies,  courts,  and  the  State  bureau  of  vital  statistics.  A  sufficient 
period  of  time  before  the  Act  goes  into  effect  is  necessary  in  order  to 
establish  sound  administrative  policies  and  procedures.    It  is  espe- 
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cially  important  to  see  that  the  provisions  for  termination  decrees  and 
child  placement  by  social  agencies  are  understood  and  are  implemented 
by  availability  of  social  services  for  unmarried  mothers  and  their 
children. 

Effective  date  provisions  should  specify  that  pending  termina- 
tion and  adoption  proceedings  shall  not  be  affected  by  the  new  laws. 


Separability  and  Construction 

It  is  recommended  that  termination  and  adoption  statutes 
provide  that  if  any  provision  or  the  application  to  any  person  or 
circumstances  is  held  invalid  the  remainder  of  the  statutes  and  the 
application  of  such  provision  to  other  persons  or  other  circumstances 
should  not  be  affected.  This  is  known  as  "separability."  It  is  often 
advisable  to  include  a  "separability"  clause.  This  is  especially 
important  where  a  wide  variety  of  individuals  in  a  wide  variety  of 
different  circumstances  would  be  affected  by  the  provisions  enacted. 
It  cannot,  of  course,  serve  as  an  absolute  guarantee.  Even  when 
included,  if  the  application  of  the  act  to  a  particular  set  of  circum- 
stances or  to  a  particular  group  of  individuals  is  declared  unconstitu- 
tional, the  courts  may  stiU  find  that  the  legislature  did  not  mean  that 
if  the  provisions  of  the  act  could  not  apply  to  all  circumstances  and 
individuals  it  should  apply  to  none  and  hence  that  all  the  provisions 
are  void. 

Likewise,  termination  and  adoption  statutes  should  contain 
provision  for  liberal  construction.  It  is  advisable  to  include  a 
"construction  clause"  where  there  is  also  a  "purpose  clause."  If  the 
purpose  clause  is  clearly,  accurately,  and  concisely  expressed,  a 
construction  clause  can  often  be  of  assistance  in  securing  an  in- 
terpretation of  other  provisions  of  the  act  which  will  aid  the  attainment 
of  the  legislative  purpose.  A  construction  clause  cannot,  however, 
be  used  as  a  substitute  for  accuracy  in  legislative  drafting.  Thus, 
it  cannot  be  argued  that  a  legislative  injunction  for  liberal  construction 
taken  in  conjunction  with  a  "broad"  purpose  clause  would  permit  a 
court  to  interpret  a  specific  provision  contrary  to  its  clearly  expressed 
meaning. 


Repeal  or  Modifications  of  Existing  Law 

Termination  and  adoption  laws  should  contain  a  provision  that 
by  specific  reference  repeals  and  amends  all  conflicting  laws.     In 
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repealing  conflicting  sections  of  other  laws  in  effect  in  a  State,  it 
is  desirable  that  those  sections  be  referred  to  specifically  and  be 
amended  to  the  extent  necessary  to  conform  with  the  objectives  sought 
in  the  provisions  relating  to  adoption.  Though  a  repeal  clause  is 
often  effective  in  other  situations,  it  is  undesirable  in  an  adoption 
law.  The  rights  and  duties  of  adopted  children  are  so  often  defined 
and  modified  in  laws  other  than  the  adoption  law  itself  that  it  is 
advisable  to  indicate  with  particularity  the  changes  that  are  being 
made.  Such  a  procedure  will  avoid  misinterpretations  and  will  help 
to  insure  the  full  effectiveness  of  the  statute. 
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SUGGESTED  LEGISLATIVE  LANGUAGE: 
AN  ACT  FOR  TERMINATION  OF 
THE  PARENT-CHILD  RELATION- 
SHIP " 


Proceedings  for  the  Termination  of  the  Parent-Child 

Relationship 

Sec.  1-— Purpose 

1  The  purpose  of  this  Act  is  to  provide  for  voluntary  and  invol- 

2  untary  severance  of  the  parent-child  relationship  and  for  sub- 

3  stitution  of  parental  care  and  supervision  by  judicial  process 

4  which  will  safeguard  the  rights  and  interests  of  all  parties 

5  concerned  and  promote  their  welfare  and  that  of  the  State. 

6  Imphcit  in  this  Act  is  the  philosophy  that  wherever  possible 

7  family  life  should  be  strengthened  and  preserved  and  that  the 

8  issue  of  severing  the  parent-child  relationship  is  of  such  vital 

9  importance  as  to  require  a  judicial  determination  in  place  of 

10  attempts  at  severance  by  contractual  arrangements,  express  or 

11  imphed,   for   the  surrender  or  reUnquishment   of   children.^° 


•»  In  preparing  this  section,  the  Children 's^Bureau'has  drawn  upon  two  publications  developed 
jointly  by  the  Bureau,  the  National  Probation  and  Parole  Association  (now  the  National 
Council  on  Crime  and  Delinquency),  and  the  National  Council  of  Juvenile  Court  Judges: 
Standard  Family  Court  Act.    New  York:  National  Probation  and  Parole  Association.    1959. 

64  pp. 
Standard  Juvenile  Court  Act.     Sixth  Act.    New  York:  National  Probation  and  Parole 
Association.     1959.    71  pp. 

»  Termination  by  judicial  action  with  concomitant  judicial  provision  for  guardianship  of  the 
person  for  and  legal  custody  of  the  child  is  much  preferable  to  various  systems  of  relinqiushment 
or  voluntary  surrender  of  a  child  to  an  agency  since  usually  the  rights,  privileges,  duties,  and 
obligations  with  respect  to  parents  and  children  continue  but  remain  unclear,  the  child's  status 
is  questionable,  and  the  agency's  area  of  functioning  is  uncertain.  Only  with  judicial  termina- 
tion is  there  a  complete  divestment  of  all  legal  rights,  privileges,  duties,  and  obligations  of  the 
parent  and  the  child  with  respect  to  each  other. 
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12  This  judicial  action  is  intended  primarily  for  those  situations 

13  where  other  judicial  remedies  appear  inappropriate.^' 

Sec.  2— Definitions 

1  When  used  in  this  Act,  unless  the  text  otherwise  requires : 

2  a.  "Court"  means  the  (  Y^  court. 

3  b.  "Child"  or  "Minor"  means  a  person  less  than  18  years  of  age. 

4  c.  The  singular  includes  the  plural,  the  plural  the  singular,  and 

5  the  masculine  the  feminine,  when  consistent  with  the  intent 

6  of  the  Act. 

7  d.  "Neglected"  used  with  respect  to  a  child  refers  to  a  situation 

8  in  which  the  child  lacks  proper  parental  care  necessary  for 

9  his  health,  morals,  and  well-being. 

10  e.  "Legal  custody"  means  a  status  created  by  court  order  em- 

11  bodying  the  following  rights  and  responsibilities: 

12  (1)  the  right  to  have  the  physical  possession  of  the  child, 

13  (2)  the  right  and  the  duty  to  protect,  train  and  disciphne 

14  the  child,  and 

15  (3)  the  responsibility  to  provide  the  child  with  food,  shelter, 

16  education  and  ordinary  medical  care, 

17  provided  that  such  rights  and  responsibihties  shall  be  exer- 

18  cised  subject  to  the  powers,  rights,  duties  and  responsibilities 

19  of  the  guardian  of  the  person  and  subject  to  residual  parental 

20  rights  and  responsibihties  if  these  have  not  been  terminated 

21  by  judicial  decree. 

22  f.    "Guardianship  of  the  person"  with  respect  to  a  minor  means 

23  the  duty  and  authority  to  make  important  decisions  in 

24  matters  having  a  permanent  effect  on  the  hfe  and  develop- 

25  ment  of  the  minor,  and  to  be  concerned  about  the  general 

26  welfare  of  the  minor.     It  includes  but  is  not  necessarily 

27  limited  either  in  number  or  kind  to: 

28  (1)  the  authority  to  consent  to  marriage,  to  enhstment  in 


«  It  is  contemplated  that  generally,  neglect  situations,  disputed  custody  matters  and  actions 
for  appointment  of  guardians  will  be  dealt  with  in  other  judicial  proceedings. 

M  Insert  as  appropriate — family  court  division  of  circuit  or  district  court,  or  family  court  or 
juvenile  court  of  State  of , 
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29  the  armed  forces  of  the  United  States,  and  to  major 

30  medical,  psychiatric  and  surgical  treatment;  to  repre- 

31  sent  the  minor  in  legal  actions;  and  to  make  other 

32  decisions    concerning    the    child    of    substantial    legal 

33  significance; 

34  (2)  the  authority  and  duty  of  reasonable  visitation,  except 

35  to  the  extent  that  such  right  of  visitation  has  been 

36  limited  by  court  order; 

37  (3)  the  rights  and  responsibilities  of  legal  custody  except 

38  where  legal  custody  has  been  vested  in  another  indi- 

39  vidual  or  in  an  authorized  agency; 

40  (4)  when  the  parent-child  relationship  has  been  terminated 

41  by  judicial  decree  with  respect  to  the  parents,  or  only 

42  living  parent,  or  when  there  is  no  living  parent,  the 

43  authority  to  consent  to  the  adoption  of  the  child  and 

44  to  make  any  other  decision  concerning  the  child  which 

45  the  child's  parents  could  make. 

46  g.  "Guardian  ad  litem"  means  a  person  appointed  by  the  court 

47  to  protect  the  interest  of  a  minor  or  an  incompetent  in  a  case 

48  before  the  court. 

49  h.  "Authorized  agency"  means  a  public  social  agency  author- 

50  ized  to  care  for  or  place  children  or  a  voluntary  social  agency 

51  approved  for  such  purposes  by  the  State  through  a  license, 

52  certification  or  otherwise. 

53  i.  "Parent"  means  (1)  the  mother,  (2)  a  father  as  to  whom  a 

54  child  is  legitimate,  (3)  a  person  as  to  whom  a  child  is  pre- 

55  sumed  to  be  a  legitimate  child,  or  (4)  an  adoptive  parent; 

56  but  such  term  does  not  include  a  parent  as  to  whom  the 

57  parent-child  relationship  has  been  terminated  by  judicial 

58  decree. 

59  j.  "Parent-child  relationship"  includes  all  rights,  privileges, 

60  duties,  and  obligations  existing  between  parent  and  child, 

61  including  inheritance  rights. 

62  k.  "Residual  parental  rights  and  responsibilities"  means  those 

63  rights  and  responsibilities  remaining  with  the  parent  (where 

64  there  has  not  been  termination  of  the  parent-child  relation- 

65  ship  by  judicial  decree)  after  the  transfer  of  legal  custody 

66  and  guardianship  of  the  person,  including  but  not  necessarily 

67  limited  to,  the  right  to  reasonable  visitation,  consent  to 
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68  adoption,  the  right  to  determine  the  child's  religious  afflia- 

69  tion  and  the  responsibility  for  support. 

70  1.  "Protective  supervision"  means  a  legal  status  created  by 

71  court  order  in  proceedings  not  involving  violations  of  law 

72  but  where  the  legal  custody  of  the  child  is  subject  to  change, 

73  whereby  the  child  is  permitted  to  remain  in  his  home  under 

74  the  supervision  of  the  court  or  an  agency  designated  by  the 

75  court  and  is  subject  to  return  to  the  court  during  the  period 

76  of  protective  supervision, 

77  m.  "Parties"  includes  the  child  and  the  petitioners. 


Sec.  3— Jurisdiction 
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1  The  [  ]  court  shall  have  exclusive  original  jurisdic- 

2  tion  over  petitions  to  terminate  the  parent-child  relationship 

3  when  the  child  involved  is  present  in  the  State. 

Sec.  4— Petition  and  Grounds 

1  (a)  A  petition  may  be  filed  by  a  parent  either  directly  or 

2  through  an  authorized  agency.     The  parent-child  relationship 

3  may  be  terminated  with  respect  to  the  parent  by  whom  or  on 

4  whose  behalf  such  petition  has  been  filed,  where  the  court  finds 

5  that  such  termination  is  in  the  best  interest  of  the  parent  and 

6  the  child. 

7  (b)  A  petition  for  termination  of  the  parent-child  relationship 

8  with  respect  to  a  parent  who  is  not  the  petitioner  may  be  filed 

9  by  a  petitioner  designated  in  subsection  (c).     The  petition  may 

10  be  granted  where  the  court  finds  that  one  or  more  of  the  follow- 

11  ing  conditions  exists : 

12  (1)  that  the  parent  has  abandoned  the  child  in  that  the 

13  parent  has  made  no  effort  to  maintain  a  parental  rela- 

14  tionship  with  such  child, 

15  (2)  that  the  parent  has  substantially  and  continuously  or 

16  repeatedly  neglected  the  child, 

17  (3)  that  the  presumptive  parent  is  not  a  natural  parent  of 

18  the  child, 


M  Venue  should  be  inserted  in  accordance  with  practice  withinjhc  State. 
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(4)  that  the  parent  is  unable  to  discharge  parental  responsi- 
bilities because  of  mental  illness  or  mental  deficiency, 
and  there  are  reasonable  grounds  to  believe  that  such 
condition  will  continue  for  a  prolonged  indeterminate 
period. 

24  (c)  The  petition  under  subsection   (b)  may  be  filed  by  the 

25  following: 

26  (1)  either  parent  when  termination  of  the  parent-child  rela- 

27  tionship  is  sought  with  respect  to  the  other  parent, 

28  (2)  the  guardian  of  the  person  or  the  legal  custodian  of  the 

29  child  or  the  person  standing  in  loco  parentis  to  the  child, 

30  (3)  an  authorized  agency, 

31  (4)  any  other  person  having  a  legitimate  interest  in  the 

32  matter. 

Sec.  5 — Contents  of  Petition 

1  The  petition  for  the  termination  of  the  parent-child  relation- 

2  ship  shall  include,  to  the  best  information  or  belief  of  the 

3  petitioner : 

4  (a)  the  name  and  place  of  residence  of  the  petitioner; 

5  (b)  the  name,  sex,  date  and  place  of  bu'th,  and  residence  of 

6  the  child; 

7  (c)  the  basis  for  the  court's  jurisdiction; 

8  (d)  the  relationship  of  the  petitioner  to  the  child,  or  the  fact 

9  that  no  relationship  exists; 

10  (e)  the  names,  addresses,  and  dates  of  birth  of  the  parents; 

11  (f)  where  the  child's  parent  is  a  minor,  the  names  and  ad- 

12  dresses  of  said  minor's  parents  or  guardian  of  the  person; 

13  (g)  the   names  and   addresses  of  the  person  having  legal 

14  custody  or  guardianship  of  the  person  or  acting  in  loco 

15  parentis  to  the  child  or  the  organization  or  authorized 

16  agency  having  legal  custody  or  providing  care  for  the 

17  chUd; 

18  (h)  the  grounds  on  which  termination  of  the  parent-child 

19  relationship  is  sought; 
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20  (i)  the  names  and  addresses  of  the  persons  and  authorized 

21  agency  or  oflBcer  thereof  to  whom  or  to  which  legal 

22  custody  or  guardianship  of  the  person  of  the  child  might 

23  be  transferred. 

Sec.  6— Notice— Waiver— Guardian  Ad  Litem 

1  After  a  petition  has  been  filed,  the  court  shall  set  the  time  and 

2  place  for  a  hearing,  and  shall  cause  notice  thereof  to  be  given 

3  to  the  petitioner,  the  parents  of  the  child,  the  guardian  of  the 

4  person  of  the  child,  the  person  having  legal  custody  of  the  child, 

5  any  individual  standing  in  loco  parentis  to  the  child,  and  the 

6  guardian  ad  litem  of  any  party. 

7  Where  the  child's  parent  is  a  minor,  notice  shall  also  be 

8  given  to  said  minor's  parents  or  guardian  of  the  person  unless 

9  the  court  is  satisfied,  in  the  exercise  of  its  discretion,  that  such 

10  notice  is  not  in  the  best  interest  of  said  minor  and  that  it 

11  would  serve  no  useful  purpose. 

12  Notice  shall  be  given  by  personal  service.     However, 

13  where  reasonable  efforts  to  effect  personal  service  have  been 

14  unsuccessful  or  where  it  shall  appear  impracticable  to  attempt 

15  such  service  the  court  shall  order  service  by  registered  or 

16  certified  mail  to  the  last  known  address  of  the  person  to  be 

17  notified  and  by  publication  once  a  week  for  3  successive  weeks 

18  in  a  newspaper  of  general  circulation  within  the  court's  district.^* 

19  The  hearing  shall  take  place  no  sooner  than   10  days  after 

20  service  of  notice,  or  where  service  is  by  registered  or  certified 

21  mail  and  publication,  the  hearing  shall  take  place  no  sooner 

22  than  10  days  after  the  date  of  last  publication. 

23  Notice  and  appearance  may  be  waived  by  a  parent  in 

24  writing  before  the  court  or  in  the  presence  of,  and  witnessed  by, 

25  a  clerk  of  court  or  social  worker  attached  to  and  designated 

26  by  the  court,  provided  that  such  parent  has  been  apprised  by 

27  the  court  or  by  such  person  of  the  meaning  and  consequences 

28  of   the  termination  action.     The   parent   who   has   executed 

29  such  a  waiver  shall  not  be  required  to  appear.     Where  the 

30  parent  is  a  minor,  the  waiver  shall  be  effective  only  upon 

31  approval  by  the  court. 

32  When  termination  of  the  parent-child  relationship  is 

33  sought  under  Sec.  4(b)(4),  the  court  shall  appoint  a  guardian 

34  ad  litem  for  the  alleged  incompetent  parent.    The  court  may, 


^*  The  language  used  here  represents  a  minimum  standard. 
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35  in  any  other  case,  appoint  a  guardian  ad  litem,  as  may  be 

36  deemed  necessary  or  desirable,  for  any  party. 

Sec.  7— Social  Study  Prior  to  Disposition 

Upon  the  filing  of  a  petition,  the  court  shall  direct  that  a 
social  study  be  made  either  by  social  service  personnel  attached 
to  the  court  or  by  an  authorized  agency  and  that  a  report  in 
writing  of  such  study  be  submitted  to  the  court  prior  to  the 
hearing,  except  that  where  an  authorized  agency  is  a  petitioner, 
either  in  its  own  right  or  on  behalf  of  a  parent,  a  report  in 
writing  of  the  social  study  made  by  such  agency  shall  accom- 
pany the  petition.  The  court  may  order  additional  social  study 
as  it  deems  necessary.  The  social  study  shall  include  the 
circumstances  of  the  petition,  the  social  history,  the  present 
condition  of  the  child  and  parents,  proposed  plans  for  the  child, 
and  such  other  facts  as  may  be  pertinent  to  the  parent-child 
relationship,  and  the  report  submitted  shall  include  a  recom- 
mendation and  the  reasons  therefor  as  to  whether  or  not  the 
parent-child  relationship  should  be  terminated.  Where  the 
parent  is  a  minor,  if  the  report  does  not  include  a  statement 
of  contact  with  the  parents  of  said  minor,  the  reasons  therefor 
shall  be  set  forth.  The  purpose  of  the  social  study  is  to  aid 
the  court  in  making  disposition  of  the  petition  and  shall  be 
considered  by  the  court  prior  thereto. 

Sec.  8— Hearing 

1  Cases  under  this  Act  shall  be  heard  by  the  court  without  a  jury. 

2  The  hearing  may  be  conducted  in  an  informal  manner  and  may 

3  be  adjourned  from  time  to  time.     Stenographic  notes  or  me- 

4  chanical  recording  of  the  hearing  shall  be  required  as  in  other 

5  civil  cases  in  the  (  ),^^  unless  the  parties  waive  the 

6  right  to  such  record  and  the  court  so  orders.    The  general  public 

7  shall   be   excluded   and   only   such   persons   admitted   whose 

8  presence  is  requested  by  any  person  entitled  to  notice  under 

9  Sec.  6  or  as  the  judge  shall  find  to  have  a  direct  interest  in  the 

10  case  or  in  the  work  of  the  court;  provided  that  persons  so 

11  admitted  shall  not  disclose  any  information  secured  at  the 

12  hearing  which  would  identify  an  individual  child  or  parent. 

13  In  addition,  the  court  may  require  the  presence  of  witnesses 

14  (including  persons  making  any  report,  study  or  examination 

15  which  is  before  the  court  when  such  persons  are  reasonably 


^^  Insert  name  of  court. 
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16  available)  deemed  necessary  to  the  disposition  of  the  petition, 

17  except  that  a  parent  who  has  executed  a  waiver  pursuant  to 

18  Sec.  6  shall  not  be  required  to  appear  at  the  hearing. 

19  When  termination  of  the  parent-child  relationship  is 

20  sought  under  Sec.  4  (b)  the  parent  or  guardian  ad  litem  shall  be 

21  notified  as  soon  as  practicable  after  the  filing  of  a  petition  and 

22  prior  to  the  start  of  a  hearing  of  his  right  to  have  counsel, 

23  and  if  counsel  is  requested  and  the  parent  is  financially  unable 

24  to  employ  counsel,  counsel  shall  be  provided. 

25  The  court's  finding  with  respect  to  grounds  for  termi- 

26  nation  shall  be  based  upon  a  preponderance  of  evidence  under 

27  the  rules  apphcable  to  the  trial  of  civil  causes,  provided  that 

28  relevant  and  material  information  of  any  natiu-e,  including  that 

29  contained  in  reports,  studies  or  examinations,  may  be  admitted 

30  and  relied  upon  to  the  extent  of  its  probative  value.     When 

31  information  contained  in  a  report,  study  or  examination  is 

32  admitted  in  evidence,  the  person  making  such  a  report,  study 

33  or  examination  shall  be  subject  to   both  direct  and  cross- 

34  examination  when  he  is  reasonably  available. 

35  "WTiere  the  termination  is  sought  under  Sec.  4(b)(4),  to 

36  support  a  decree  of  termination,  evidence  of  the  alleged  condi- 

37  tion  shall  be  no  less  than  that  required  to  support  a  commit- 

38  ment  to  an  institution  for  the  mentally  ill  or  mentally  deficient 

39  under  (  )  '' 


Sec.  9— Decree 

1  Every  order  of  the  court  terminating  the  parent-child  relation- 

2  ship  or  transferring  legal  custody  or  guardianship  of  the  person 

3  of  the  child  or  providing  for  protective  supervision  of  the  child 

4  shall  be  in  writing  and  shall  recite  the  findings  upon  which  such 

5  order  is  based,  including  findings  pertaining  to  the  com-t's 

6  jurisdiction.     Such  order  shall  be  conclusive  and  binding  on  all 

7  persons  from  the  date  of  entry. 

8  (1)  If  the  court  finds  grounds  for  the  termination  of  the 

9  parent-child   relationship  it  shall  terminate   such  rela- 

10  tionship  and: 

11  (a)  appoint  an  individual   as  guardian  of  the  child's 

12  person,  or 

13  (b)  appoint  an  individual  as  guardian  of  the  child's 


^"  Incorporate  by  reference  to  applicable  State  statutory  provisions. 
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14  person  and  vest  legal  custody  in  another  individual 

15  or  in  an  authorized  agency,  or 

16  (c)  where  it  is  alleged  in  the  petition  that  the  termina- 

17  tion  is  in  contemplation  of  adoption,  appoint  an  official 

18  of  an  authorized  agency  as  guardian  of  the  child's 

19  person  and  vest  legal  custody  in  such  agency. 

20  The  court  shall  also  make  an  order  fixing  responsibihty  for 

21  the  child's  support.     The  parent-child  relationship  may  be 

22  terminated  with  respect  to  one  parent  without  affecting  the 

23  relationship  between  the  child  and  the  other  parent. 

24  (2)  Where   the   court   does   not  order   termination   of   the 

25  parent-child  relationship,  it  shall  dismiss  the  petition; 

26  provided,  however,  that  where  the  court  finds  that  the 

27  best  interest  of  the  child  requires  substitution  or  supple- 

28  mentation  of  parental  care  and  supervision,  it  shall  make 

29  an  order  placing  the  child  under  protective  supervision, 

30  or  vesting  temporary  legal   custody  in  an  authorized 

31  agency   and   fixing  responsibility  for   temporary   chUd 

32  support,  and  shall  certify  the  case  to  an  appropriate 

33  court  for  such  further  action  as  may  be  necessary.^^ 

Sec.  10— Eflfect  of  Decree 

1  An  order  terminating  the  parent-child  relationship  shall  divest 

2  the  parent  and  the  child  of  all  legal  rights,  privileges,  duties, 

3  and  obhgations,  including  rights  of  inheritance,  with  respect 

4  to  each  other. 


Sec.  11— Court  Costs 

1  All  court  costs  including  costs  of  giving  notice  and  advertising 

2  shall  be  paid  by  the  petitioners.     The  court,  however,  may 

3  suspend  such  costs  where  payment  would  work  a  hardship  on 

4  the  petitioner  or  would  be  otherwise  inappropriate. 

Sec.  12— Records 

1  The  files  and  records  of  the  court  in  any  proceedings  had  under 

2  this  Act  shall  be  kept  in  a  separate  locked  file  and  shall  be 


2^  If  the  court  is  a  specialized  one  dealing  with  family  and  children's  cases,  it  should  retain 
jurisdiction;  if  not,  there  should  be  specific  provision  for  certification  to  a  children's  court  for 
proceeding  as  indicated  above. 
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3  withheld  from  pubhc  inspection,  but  shall  be  open  to  inspection 

4  by  persons  having  a  legitimate  interest  in  the  case  and  their 

5  attorneys  and  by  an  authorized  agency  to  which  legal  custody 

6  of  the  child  has  been  transferred.     Such  files  and  records  may, 

7  pursuant  to  rule  of  court  or  special  order  of  the  court,  be 

8  inspected  by  other  persons  and  agencies  having  a  legitimate 

9  interest  in  the  protection,  welfare,  or  treatment  of  the  child  or 

10  in  research  studies.     As  used  in  this  section,  the  words  "files 

11  and  records"  include  the  court  docket  and  entries  therein,  the 

12  petitions  and  other  papers  filed  in  any  case,  transcripts  of 

13  testimony  taken  by  the  court,  and  findings,  orders,  and  decrees, 

14  and  other  writings  filed  in  proceedings  before  the  court,  other 

15  than  social  records. 

16  Social  records  shall  be  withheld  from  pubhc  inspection 

17  except  that  information  from  such  records  may  be  furnished  to 

18  persons  and  agencies  having  a  legitimate  interest  in  the  protec- 

19  tion,  welfare,  and  treatment  of  the  child  or  in  research  studies, 

20  in  such  manner  as  the  court  determines.     As  used  in  this  sec- 

21  tion,  the  words  "social  records"   include   the   social   service 

22  records  of  the  court,  the  social  studies  and  reports  referred  to 

23  in  Sec.  7,  and  related  papers,  and  correspondence,  including 

24  medical,  psychological,  and  psychiatric  studies  and  reports, 

25  either  in  the  possession  of  the  court  or  authorized  agency. 

26  No  person  shall  be  entitled  to  make  copies  of  such  files 

27  and  records  or  social  records  or  parts  thereof  unless  the  court 

28  so  orders. 

29  It  shall  be  unlawful,  except  for  purposes  for  which  files 

30  and  records  or  social  records  or  parts  thereof  or  information 

31  therefrom  have  been  released  pursuant  to  this  section,  or  except 

32  for  purposes  permitted  by  special  order  of  the  court,  and  in 

33  accordance  with  any  applicable  rules  of  the  court,  for  any 

34  person  to  disclose,  receive,  or  make  use  of,  or  authorize,  know- 

35  ingly  permit,  participate  in,  or  acquiesce  in  the  use  of  any 

36  information  concerning  any  person  before  the  court  directly 

37  or  indirectly  derived  from  the  files  and  records  or  communica- 

38  tions  of  the  court,  or  social  records,  or  acquired  in  the  com'se 

39  of  the  performance  of  ofiicial  duties. 

40  Any  person  who  shaU  disclose  information  in  violation 

41  of  the  provisions  of  this  section  shaU  be  guilty  of  a  misdemeanor 

42  and  upon  conviction  thereof  shall  be  fined  not  to  exceed  $500 


2^  This  provision  assures  the  basic  right  of  appeal  and  at  the  same  time  protects  against  trials 
dc  novo. 
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13  or  imprisoned  for  a  period  not  to  exceed  6  months  or  both. 

Sec.  13— Appeals 

1  Any  party  aggrieved  by  any  order  or  decree  of  the  court  may 

2  appeal  to  the  [appellate]  court  for  review  of  questions  of  law.^' 

3  The  procedure  of  such  an  appeal  shall  be  governed  by  the  same 

4  provision   applicable   to   appeals  from   the   [highest  court  of 

5  general   trial   jurisdiction].     The   pendency  of  an   appeal   or 

6  application  therefor  shall  not  suspend  the  order  of  the  court 

7  regarding  a  child. 

Sec.  14— Termination  Decrees  of  Other  States 

1  When  the  relationship  of  parent  and  child  has  been  terminated 

2  by  judicial  decree  in  another  State,  such  decree  shall  have  the 

3  same  force  and  effect  as  to  matters  within  the  jurisdiction  of 

4  this  State  as  though  it  had_^been  granted  by  a  court  of  this 

5  State. 


Sec.  15— EflFective  Date 

1  This  Act  shall  take  effect  ■ — ■ — ■ — • .     Termination 

2  proceedings  pending  on  such  date  shall  not  be  affected  by 

3  this  Act. 

Sec.  16— Separability*' 

1  If  any  provision  of  this  Act,  or  the  application  thereof  to  any 

2  person  or  circumstances,  is  held  invalid,  the  remainder  of  the 

3  Act,  and  the   application  of  such  provision  to  other  persons 

4  or  circumstances  shall  not  be  affected  thereby. 


Sec.  17— Construction 


30 


1  This   Act   shall  be    liberally    construed    to    accomplish    the 

2  purposes  herein  sought. 

^'  It  is  often  advisable  to  include  a  "separability"  clause.  This  is  especially  important  where  a 
wide  variety  of  individuals  in  a  wide  variety  of  different  circumstances  would  be  affected  by 
the  provisions  enacted.     It  cannot,  of  course,  serve  as  an  absolute  guarantee. 

^°  It  is  advisable  to  include  a  "construction  clause"  where  there  is  also  a  "purpose  clause." 
If  the  purpose  clause  is  clearly,  accurately  and  concisely  expressed,  a  construction  clause 
can  often  be  of  assistance  in  securing  an  interpretation  of  other  provisions  of  the  act  which  will 
aid  the  attainment  of  the  legislative  purpose.  A  "construction  clause"  cannot,  however,  be 
used  as  a  substitute  for  accuracy  in  legislative  drafting.  Thus,  it  cannot  be  argued  that  a 
legislative  injunction  for  liberal  construction  taken  in  conjunction  with  a  "broad"  purpose 
clause  would  permit  a  court  to  interpret  a  specific  provision  contrary  to  its  clearly  expressed 
meaning. 
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Sec.  18— Repeal 


31 


1  Chapters  and  of  the  laws  of  are 

2  hereby  repealed.     Effective  (90)  days  after  the  effective  date 

3  of  this  Act,  Chapter  of  the  laws  of 

4  shall  be  considered  repealed. 


3'  It  is  important  to  specify  the  laws  or  parts  of  laws  which  are  to  be  repealed  and  when  the 
repeal  is  to  be  effective.  As  a  general  drafting  device,  it  is  not  recommended  that  the  "repeal 
clause"  consist  merely  of  the  statement  that  "all  laws  or  parts  of  laws  in  conflict  herewith  are 
hereby  repealed."     This  recommendation  is  made  for  two  reasons. 

First,  unless  the  specific  laws  or  parts  of  laws  to  be  repealed  are  specified,  the  inclusion  merely 
of  such  a  flat  statement  is  tantamount  to  leaving  the  determination  of  what  existing  laws  are  in 
conflict  with  the  newly  enacted  provisions  to  be  determined  by  the  courts.  Even  disregarding 
the  fact  that  such  a  determination  should  be  made  by  the  legislative  rather  than  the  judicial 
branch  of  the  government,  such  a  bald  statement  leads  to  confusion  in  administration.  Until 
each  possible  interpretation  has  been  finally  resolved  by  the  courts,  there  will  remain  doubt  and 
confusion  as  to  whether  certain  provisions  of  existing  laws  have  been  repealed  or  whether  they 
should  be  construed  in  conjunction  with  the  newly  enacted  statute. 

Second,  where  the  clause  requires  specificity,  it  will  also  require  an  examination  of  cxistine 
statutes  to  determine  which  should  be  repealed  and — more  important — which  should  be  amended 
in  the  light  of  the  newly  enacted  provisions.  The  legislature  will  therefore  have  before  it  the 
full  picture  not  only  of  what  it  is  enacting  but  also  specifically  what  it  is  repealing. 
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Part  III 


SUGGESTED  LEGISLATIVE  LANGUAGE: 
AN  ACT  FOR  THE  ADOPTION  OF 
CHILDREN" 


Proceedings  for  the  Adoption  of  Children 
Sec.  1— Purpose 


1  The  purpose  of  this  Act  is  to  protect  and  promote  the  welfare  of 

2  children,  natural  parents,  and  adoptive  parents  and  thereby 

3  promote  the  welfare  of  the  State.     To  this  end,  the  following 

4  basic  safeguards  are  provided  herein:   (1)    that  the  child  is 

5  legally  free  for  adoption;  (2)  that  the  natural  parents  consent 

6  to  the  adoption  or  that  the  parent-child  relationship  has  been 

7  terminated  by  judicial  decree;  (3)  that  the  child  is  placed  in  a 

8  proposed  adoptive  home  by  a  social  welfare  agency  except  in 

9  adoptions  by  close  relatives;  ^^  (4)  required  social  studies  and 

10  consideration  of  the  reports  of  these  studies  by  the  court  prior 

11  to  judgment  on  adoption  petitions;  (5)  a  period  of  time  for  the 

12  child  to  live  within  the  proposed  adoptive  home  under  the 

13  guidance  of  a  social  welfare  agency;  (6)  new  birth  certificates 

14  following  adoption  decrees;  (7)  authority  of  the  court  to  order 


*2  In  preparing  this  section,  the  Children's  Bureau  has  drawn  upon  two  publications'developed 
jointly  by  the  Bureau,  the  National  Probation  and  Parole  Association  (now  the  National 
Council  on  Crime  and  Delinquency),  and  the  National  Council  of  Juvenile  Court  Judges: 
Standard  Family  Court  Act.     New  York:  National  Probation  and  Parole  Association.     1959. 

64  pp. 
Standard  Juvenile  Court  Act.    Sixth  Act.     New  York:  National  Probation  and  Parole 
Association.     1959.     71  pp. 

'*  The  pivotal  point  upon  which  the  success  of  an  adoption  depends  is  the  adoptive  placement. 
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15  temporary  substitute  care   for  children  found  in  unsuitable 

16  homes;  and  (8)  confidentiality  of  records. 

Sec.  2 — Definitions 

1  When  used  in  this  Act,  unless  the  text  otherwise  requires: 

2  a.    "Court"  means  the  (  )^*  court. 

3  b.    "Child"  or  "Minor"  means  a  person  less  than  18  years  of 

4  age. 

5  c,    "Adult"  means  a  person  18  years  of  age  or  older. 

6  d.    The  singular  includes  the  plural,  the  plural  the  singular,  and 

7  the  masculine  the  feminine,  when  consistent  with  the  intent 

8  of  the  Act. 

9  e.    "Legal  custody"  means  a  status  created  by  court  order 

10  embodying  the  following  rights  and  responsibilities: 

11  (1)  the  right  to  have  the  physical  possession  of  the  child, 

12  (2)  the  right  and  the  duty  to  protect,  train  and  discipline 

13  the  child,  and 

14  (3)  the  responsibility  to  provide  the  child  with  food,  shelter, 

15  education  and  ordinary  medical  care, 

16  provided   that   such   rights   and   responsibilities   shall   be 

17  exercised  subject  to  the  powers,  rights,  duties  and  responsi- 

18  bilities  of  the  guardian  of  the  person  and  subject  to  residual 

19  parental  rights  and  responsibilities  if  these  have  not  been 

20  terminated  by  judicial  decree. 

21  f.     "Guardianship   of  the  person"  with  respect   to  a  minor 

22  means  the  duty  and  authority  to  make  important  decisions 

23  in   matters   having  a   permanent   effect   on   the  life   and 

24  development  of  the  minor,  and  to  be  concerned  about  the 

25  general   welfare   of   the   minor.     It   includes    but   is   not 
2fi  necessarily  limited  either  in  number  or  kind  to: 

27  (1)  the  authority  to  consent  to  marriage,  to  enlistment  in 

28  the  armed  forces  of  the  United  States,  and  to  major 

29  medical,  psychiatric  and  surgical  treatment;  to  repre- 


'*  Insert  as  appropriate — family  court  division  of  circuit  or  district  court,  or  family  court  or 
juvenile  court  of  State  of . 
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sent  the  minor  in  legal  actions;  and  to  make  other 
decisions  concerning  the  child  of  substantial  legal 
significance; 

(2)  the  authority  and  duty  of  reasonable  visitation,  except 
to  the  extent  that  such  right  of  visitation  has  been 
limited  by  court  order; 

(3)  the  rights  and  responsibilities  of  legal  custody  except 
where  legal  custody  has  been  vested  in  another  indi- 
vidual or  in  an  authorized  agency; 

(4)  when  the  parent-child  relationship  has  been  terminated 
by  judicial  decree  with  respect  to  the  parents,  or  only 
living  parent,  or  when  there  is  no  living  parent,  the 
authority  to  consent  to  the  adoption  of  the  child  and  to 
make  any  other  decision  concerning  the  child  which  the 
child's  parents  could  make. 

g,  "Guardian  ad  litem"  means  a  person  appointed  by  the 
court  to  protect  the  interest  of  a  minor  or  an  incompetent 
in  a  case  before  the  court. 

h.  "Authorized  agency"  means  a  public  social  agency  author- 
ized to  care  for  or  place  children  or  a  voluntary  social 
agency  approved  for  such  purposes  by  the  State  through  a 
license,  certification  or  otherwise. 

i.  "Child  placement  agency"  means  a  public  social  agency 
authorized  to  place  children  or  a  voluntary  social  agency 
approved  for  such  purpose  by  the  State  through  a  license, 
certification  or  otherwise. 

j.  "Parent"  means  (1)  the  mother,  (2)  a  father  as  to  whom  a 
child  is  legitimate,  (3)  a  person  as  to  whom  a  child  is 
presumed  to  be  a  legitimate  child,  or  (4)  an  adoptive  parent; 
but  such  term  does  not  include  a  parent  as  to  whom  the 
parent-child  relationship  has  been  terminated  by  judicial 
decree. 

k.  "Parent-child  relationship"  includes  all  rights,  privileges, 
duties,  and  obligations  existing  between  parent  and  child, 
including  inheritance  rights. 

1.  "Residual  parental  rights  and  responsibilities"  means  those 
rights  and  responsibilities  remaining  with  the  parent  (where 
there  has  not  been  termination  of  the  parent-child  relation- 
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68  ship  by  judicial  decree)  after  the  transfer  of  legal  custody 

69  and  guardianship  of  the  person,  including  but  not  neces- 

70  sarily  limited  to,  the  right  to  reasonable  visitation,  consent 

71  to  adoption,  the  right  to  determine  the  child's  rehgious 

72  affiliation  and  the  responsibility  for  support. 

73  m.  "Protective  supervision"  means  a  legal  status  created  by 

74  court  order  in  proceedings  not  involving  violations  of  law 

75  but  where  the  legal  custody  of  the  child  is  subject  to  change, 

76  whereby  the  child  is  permitted  to  remain  in  his  home  under 

77  the  supervision  of  the  court  or  an  agency  designated  by  the 

78  court  and  is  subject  to  return  to  the  court  during  the  period 

79  of  protective  supervision. 

80  n.    "Relatives  of  the  child  within  the  second  degree  either  by 

81  blood  or  affinity"  includes  stepparents,  sisters,  brothers, 

82  grandparents,  aunts,  and  uncles. 

Sec.  3— Who  May  Be  Adopted 

1  Any  child  present  within  this  State  at  the  time  the  petition  for 

2  adoption  is  filed  may  be  adopted. 

Sec.  4— Who  May  Adopt 

1  The  following  persons  if  they  are  residents  of  this  State  are 

2  eligible  to  adopt  children: 

3  (a)  the  husband  and  wife  jointly,  or  either  the  husband  or 

4  wife  if  the  other  spouse  is  a  parent  of  the  child; 

5  (b)  an  unmarried  adult; 

6  (c)   a  married  adult  who  by  judicial  decree  has  been  accorded 

7  the  right  to  reside  separate  and  apart  from  his  or  her 

8  spouse. 


Sec.  5— Venue 

1  Adoption  proceedings  must  be  brought  in  the  court  of  the 

2  county  or  district  where  the  petitioners  reside. 


Sec.  6— Prerequisites  to  Petition 

1         Except  when  a  petition  is  filed  by  relatives  of  the  child  within 
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2  the  second  degree  either  by  blood  or  affinity,  no  petition  for 

3  adoption  shall  be  entertained  unless  prior  to  the  filing  of  the 

4  petition 

5  (1)  A  decree  of  termination  of  the  parent-child  relationship 

6  with  respect  to  each  living  parent  of  the  child  sought  to 

7  be  adopted  has  been  entered;  and 

8  (2)  the  child  sought  to  be  adopted  has  been  placed  for 

9  adoption   with    the   petitioners   by   a   child   placement 
10  agency. 

Sec.  7— Petition 

1  A  petition  for  adoption  shall  be  filed  in  duplicate,  verified  by 

2  the  petitioners,  and  shall  specify  to  the  best  of  their  information 

3  or  belief: 

4  (1)  The  full  names,   ages,   and  place  of  residence  of  the 

5  petitioners,  and  if  they  are  married,  the  place  and  date 

6  of  the  marriage;  and  their  relationship,  if  any,  to  the 

7  chUd; 

8  (2)  except  where  the  petitioners  are  relatives  of  the  child 

9  within  the  second  degree  either  by  blood  or  affinity,  an 

10  allegation  that  a  decree  of  termination  of  the  parent- 

11  child  relationship  with  respect  to  each  living  parent  of 

12  the  child  sought  to  be  adopted  has  been  entered  and  that 

13  such  child  was  placed  for  adoption  with  the  petitioners  by 

14  a  child  placement  agency,  together  with  the  name  of  said 

15  agency  and  the  date  of  said  placement; 

16  (3)  the  date  and  place  of  birth  of  the  child; 

17  (4)  the  name  of  the  child  used  in  the  proceeding,  and  if  a 

18  change  in  name  is  desired,  the  new  name; 

19  (5)  that  it  is  the  desire  of  the  petitioners  that  the  relation- 

20  ship  of  parent  and  child  be  estabhshed  between  them 

21  and  the  child; 

22  (6)  a  full  description  and  statement  of  value  of  all  property 

23  owned  or  possessed  by  the  child. 

Sec.  8 — Consents  Required 

1  (a)  Where  a  petition  is  filed  by  relatives  of  the  child  within 
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2  the  second  degree  either  by  blood  or  affinity,  no  adoption  of 

3  such  child  may  be  ordered  unless  the  written  consent  to  the 

4  adoption  of  the  child  by  the  petitioners  is  given  by  each 

5  parent  of  the  child  or  if  there  is  no  parent,  by  the  guardian 

6  of  the  child's  person.     A  minor  parent  may  consent  to  an 

7  adoption  but  his  consent  shall  be  effective  only  when  con- 

8  curred  in  by  his  parents  or  his  guardian  of  the  person. 

9  (b)  Where  a  petition  is  filed  by  any  other  persons,  no  adoption 

10  of  a  child  may  be  ordered  unless  the  written  consent  to  the 

11  adoption  of  such  child  by  the  petitioners  is  given  by  the  child's 

12  guardian  of  the  person. 

13  Where  the  consent  of  a  guardian  of  the  child's  person 

14  is  required,  the  court  may  dispense  with  such  consent  only  if  it 

15  finds  that  the  withholding  of  such  consent  is  arbitrary  and 

16  capricious. 

17  Consents  shaU  be  acknowledged  before  an  officer  author- 

18  ized  to  take  acknowledgments  and  witnessed  by  a  representative 

19  of  a  child  placement  agency  or  by  a  representative  of  the 

20  court. 

21  (c)  Where  the  child  is  12  years  of  age  or  older,  the  adoption 

22  shall  not  be  granted  without  his  consent.     Such  consent  shall 

23  be  given  in  court  or  shall  be  in  writing  in  such  form  as  the 

24  court  may  direct. 

Sec.  9— Filing  of  Consents 

1  Written  consents  required  by  Sec.  8(a)  shall  be  attached  to 

2  the  adoption  petition.     In  the  case  of  a  consent  by  a  guardian 

3  of  the  child's  person,  the  guardian  shall  file  directly  with  the 

4  court  satisfactory  evidence  of  his   authority  to   consent   to 

5  adoption  of  the  child.     Where  the  parent-child  relationship 

6  has  been  terminated  by  judicial  decree  a  certified  copy  of  the 

7  termination  decree  shall  be  filed  directly  with  the  court  by 

8  the  guardian  of  the  child's  person. 

Sec.  10— Withdrawal  of  Consent 

1  Withdrawal  of  any  consent  filed  in  connection  with  a  petition 

2  for  adoption  hereunder  shall  not  be  permitted,  except  that  the 

3  court  after  notice  and  opportunity  to  be  heard  is  given  to  the 

4  petitioner  in  the  adoption  proceeding,  to  the  person  seeking  to 

5  withdraw  consent  and  to  an  authorized  agency  involved  in  this 

6  proceeding,  may,  if  it  finds  that  the  best  interest  of  the  child 

7  will  be  furthered  thereby,  issue  a  written  order  permitting  the 
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withdrawal  of  such  consent.  The  entry  of  an  order  of  adoption 
renders  any  consent  irrevocable. 

Sec.  11— Notice— Service 

After  a  petition  has  been  filed,  the  court  shall  set  the  time 
and  place  for  a  hearing  and  shall  cause  notice  thereof  to  be 
served  on  the  petitioners,  on  the  child  placement  agency,  if 
any,  that  placed  the  child  with  the  petitioners  for  adoption, 
and  on  any  authorized  agency  responsible  for  maldng  the 
social  study  required  by  Sec.  12.  Notice  shall  be  given  by 
personal  service  or  by  registered  or  certified  mail. 

Sec.  12— Social  Study  Prior  to  Disposition 

Upon  the  filing  of  a  petition,  the  court  shall  direct  that  a  social 
study  be  made  by  an  authorized  agency  and  that  a  report  in 
writing  of  such  study  be  submitted  to  the  court  prior  to  the 
hearing,  except  that  where  the  child's  guardian  of  the  person 
whose  consent  to  adoption  is  required  is  an  officer  of  an  authorized 
agency,  that  agency  shall  file  with  the  court  prior  to  the  hear- 
ing a  report  of  its  social  study.  The  court  may  order  addi- 
tional social  study  as  it  deems  necessary.  The  social  study 
shall  include  the  social  history,  the  present  condition  of  the 
child,  the  child's  placement  in  the  home  of  the  petitioners  and  his 
adjustment  therein,  the  suitability  of  such  home  and  such 
other  information  as  may  be  pertinent  to  the  adoption  proceed- 
ing, and  the  report  submitted  shall  include  a  recommendation 
and  the  reasons  therefor  as  to  whether  or  not  the  petition  for 
adoption  should  be  granted  and  shall  gbe  accompanied  by  a 
verified  transcript  of  the  child's  birth  certificate.  The  purpose 
of  the  social  study  is  to  aid  the  court  in  maldng  disposition  of 
the  petition  and  shall  be  considered  by  the  court  prior  thereto. 

Sec.  1 3— The  Child  Living  Within  the  Proposed  Adoptive 
Home 

The  hearing  on  the  petition  shall  not  be  held  until  the  child 
has  lived  12  months  in  the  home  of  the  petitioners  under  the 
supervision  of  an  authorized  agency.  The  12  months'  resi- 
dence may  be  waived  by  order  of  the  court  on  the  motion  of  the 
petitioners  or  an  authorized  agency  involved  in  this  proceeding 
if  the  court  is  satisfied  that  the  best  interest  of  the  child  will 
be  furthered  thereby. 
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Sec.  14— Hearing 

1  Cases  under  this  Act  shall  be  heard  by  the  court  without  a  jury. 

2  The  hearing  may  be  conducted  in  an  informal  manner  and  may 

3  be    adjourned    from    time    to    time.     Stenographic    notes    or 

4  mechanical  recording  of  the  hearing  shall  be  required  as  in  other 

5  civil  cases  in  the  (  Y^,  unless  the  parties  waive  the 

6  right  to  such  record  and  the  court  so  orders.     The  petitioners, 

7  the  parent  who  is  the  spouse  of  a  petitioner,  and  the  child  to 

8  be  adopted  shall  attend  unless   the  court  orders  otherwise. 

9  Only  such  other  persons  shall  be  admitted  to  the  hearing  as  the 

10  judge  shall  find  to  have  a  direct  interest  in  the  case  or  the  work 

11  of  the  court;  provided  that  persons  so  admitted  shall  not  dis- 

12  close  any  information  secured  at  the  hearing  which  would 

13  identify  an  individual  child  or  parent.     In  addition,  the  court 

14  may   require    the    presence    of   witnesses    (including   persons 

15  making  any  report,  study  or  examination  which  is  before  the 

16  court  when  such  persons  are  reasonably  available)   deemed 

17  necessary  to  the  disposition  of  the  petition.     The  court  may 

18  appoint  a  guardian  ad  litem  for  such  person  as  may  be  deemed 

19  necessary  or  desirable. 

20  The  court's  findings  shall  be  based  upon  a  preponderance 

21  of  evidence  under  the  rules  applicable  to  the  trial  of  civil  causes, 

22  provided  that  relevant  and  material  information  of  any  nature, 

23  including  that  contained  in  reports,  studies  or  examinations, 

24  may  be  admitted  and  relied  upon  to  the  extent  of  its  probative 

25  value.     When  information  contained  in  a  report,  study  or 

26  examination  is  admitted  in  evidence,  the  person  making  such 

27  a  report,  study  or  examination  shall  be  subject  to  both  direct 

28  and  cross-examination  when  he  is  reasonably  available. 

Sec.  15— Decree 

1  If  after  the  hearing  and  consideration  of  the  report  required  by 

2  Sec.  12,  the  court  is  satisfied  that  the  requirements  of  this  Act 

3  have  been  met  and  that  the  adoption  is  in  the  best  interest  of 

4  the  child,  the  court  shall  make  an  order  granting  the  adoption. 

5  The  order  may  change  the  name  of  the  child  to  that  of  the 

6  petitioners.     The  order  of  the  court  shall  be  in  writing  and 

7  shall  recite  the  findings  upon  which  such  order  is  based  includ- 

8  ing    findings    pertaining    to    the    coui't's    jurisdiction.     Such 


^  Insert  name  of  court. 
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order  shall  be  conclusive  and  binding  on  all  persons  from  the 
date  of  entry. 

Birth  certificates 

[Incorporate  by  reference  to  appropriate  sections  of  the 
State  birth  registration  law,  preferably  in  accordance  with 
Sees.  16  and  17  of  the  Model  State  Vital  Statistics  Act:  1959 
Revision  ^^].  The  clerk  of  court  shall  mail  a  copy  of  every 
adoption  decree  to  the  State  (department  of  public  welfare)." 

Sec.  16— Eflfect  of  Adoption  Decree 

1  (a)  Upon  entry  of  the  decree  of  adoption,  the  relationship  of 

2  parent  and  child  and  all  the  legal  rights,  privileges,  duties, 

3  obligations,  and  other  legal  consequences  of  the  natural  rela- 

4  tionship  of  child  and  parent  shall  thereafter  exist  between  the 

5  adopted  person  and  the  adoptive  parents  the  same  as  though  the 

6  child  were  born  to  the  adoptive  parents  in  lawful  wedlock.    The 

7  adopted  child  shall  be  entitled  to  inherit  real  and  personal 

8  property  from   and   through    the   adoptive   parents   and   the 

9  adoptive  parents  shall  be  entitled  to  inherit  real  and  personal 

10  property  from  and  through  the  adopted  child  the  same  as 

11  though  the  child  were  born  to  the  adoptive  parents  in  lawful 

12  wedlock. 

(b)  Upon  entry  of  the  decree  of  adoption,  the  relationship  of 
parent  and  child  between  the  adopted  person  and  the  persons 
who  were  his  parents  just  prior  to  the  decree  of  adoption  shall 
be  completely  severed  and  all  the  legal  rights,  privileges,  duties, 
obligations,  and  other  legal  consequences  of  the  relationship 
shall  cease  to  exist,  including  the  right  of  inheritance,  except 
that  where  the  adoption  is  by  the  spouse  of  the  child's  parent, 
the  relationship  of  the  child  to  such  parent  shall  remain  un- 
changed by  the  decree  of  adoption. 

Sec.  17— Withdrawal  or  Denial  of  Petition 

1  (a)  In  any  case  in  which  the  petition  is  withdrawn  or  denied  the 

2  court  shall  order  the  removal  of  the  child  from  the  proposed 

3  adoptive  home  if  the  court  finds  that  such  removal  is  in  the 


^^  U.S.  Department  of  Health,  Education,  and  Welfare,  Public  Health  Service  Publication 
No.  794,  1960.     30  pp. 

*^  This  is  designed  primarily  to  assure  completeness  of  statistical  reporting  of  adoptions. 
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4  child's  best  interest.     If  such  removal  is  ordered,  the  court 

5  shall  vest  temporary  legal  custody  of  the  child  in  an  authorized 

6  agency  with  power  to  remove  the  child  and  to  plan  for  the  child's 

7  welfare  and  the  court  shall  fix  responsibility  for  temporary 

8  child  support,  provided,  however,  that  where  the  parent-child 

9  relationship  has  been  terminated  by  judicial  decree,  the  au- 

10  thorized  agency  or  individual  granted  legal  custody  of  the  child 

11  by  such  decree  shall,  unless  the  court  otherwise  orders,  continue 

12  to  act  in  such  capacity,  and  such  individual  or  authorized 

13  agency  shall  be  similarly  empowered  to  remove  the  child  from 

14  the  proposed   adoptive  home.     The   court  shall  in  addition 

15  certify  the  case  to  an  appropriate  court  for  such  fm-ther  action 

16  as  may  be  necessary.^* 

17  (b)  In  any  case  in  which  the  petition  is  withdrawn  or  denied 

18  and  the  court  does  not  order  the  removal  of  the  child,  the  court 

19  shall  certify  the  case  to  an  appropriate  court  for  such  further 

20  action  as  may  be  necessary.^® 


Sec.  18— Abatement 

1  In  the  event  of  the  death  of  the  petitioner  or  of  the  petitioners, 

2  the  proceeding  shall  abate  and  the  petition  for  adoption  shall  be 

3  dismissed,  but  where  there  are  two  petitioners  and  one  of  the 

4  petitioners  dies,  the  proceeding  shall  continue  uninterrupted  as 

5  if  the  death  had  not  occurred. 


Sec.  19— Records 

1  The  files  and  records  of  the  court  in  any  proceedings  had  under 

2  this  Act  shall  be  kept  in  a  separate  locked  file  and  shaU  be  with- 

3  held  from  pubHc  inspection.    Such  files  and  records  may,  pur- 

4  suant  to  rule  of  court  or  special  order  of  the  court,  be  open  to 

5  inspection  by  persons  and  agencies  having  a  legitimate  interest 

6  in  the  case  and  their  attorneys  and  by  other  persons  and  agen- 

7  cies  having  a  legitimate  interest  in  the  protection,  welfare,  or 

8  treatment  of  the  child  or  in  research  studies.    As  used  in  this 


^^  If  there  already  is  a  judicially  appointed  guardian  of  the  child's  person,  the  appropriate 
court  would  generally  be  the  court  of  appointment.  In  other  cases,  if  the  court  is  a  specialized 
one  dealing  with  family  and  children's  cases,  it  should  retain  jurisdiction;  if  not,  it  should 
certify  the  case  to  a  children's  court. 

'^  If  the  court  is  a  specialized  one  dealing  with  family  and  children's  cases,  it  should  retain 
jurisdiction;  if  not,  there  should  be  specific  provision  for  certification  to  a  children's  court  for 
proceeding  as  indicated  above. 
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section,  the  words  "files  and  records"  include  the  court  docket 
and  entries  therein,  the  petitions  and  other  papers  filed  in  any 
case,  transcripts  of  testimony  taken  by  the  court,  and  findings, 
orders,  and  decrees,  and  other  writings  filed  in  proceedings 
before  the  court,  other  than  social  records. 

Social  records  shall  be  withheld  from  public  inspection 
except  that  information  from  such  records  may  be  furnished  to 
persons  and  agencies  having  a  legitimate  interest  in  the  pro- 
tection, welfare,  and  treatment  of  the  child  or  in  research 
studies,  in  such  manner  as  the  court  determines.  As  used  in 
this  section,  the  words  "social  records"  include  the  social  serv- 
ice records  of  the  court,  the  social  studies  and  reports  referred 
to  in  Sec.  12,  and  related  papers,  and  correspondence,  mcluding 
medical,  psychological,  and  psychiatric  studies  and  reports, 
either  in  the  possession  of  the  court  or  authorized  agency  or 
child  placement  agency. 

No  person  shall  be  entitled  to  make  copies  of  such  files 
and  records  or  social  records  or  parts  thereof  unless  the  court 
so  orders. 

It  shall  be  unlawful,  except  for  purposes  for  which  files 
and  records  or  social  records  or  parts  thereof  or  information 
therefrom  have  been  released  pursuant  to  this  section,  or  except 
for  purposes  permitted  by  special  order  of  the  court,  and  in 
accordance  with  any  applicable  rules  of  the  court,  for  any 
person  to  disclose,  receive,  or  make  use  of,  or  authorize,  know- 
ingly permit,  participate  in,  or  acquiesce  in  the  use  of  any 
information  concerning  any  person  before  the  court  directly 
or  indirectly  derived  from  the  files  and  records  or  communica- 
tions of  the  court,  or  social  records,  or  acquired  in  the  course 
of  the  performance  of  official  duties. 

Any  person  who  shall  disclose  information  in  violation 
of  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shaU  be  fined  not  to  exceed 
$500  or  imprisoned  for  a  period  not  to  exceed  6  months  or 
both. 

Sec.  20— Appeals 

1  Any  party  aggrieved  by  any  order  or  decree  of  the  court  may 

2  appeal  to  the  [appellate]  court  for  review  of  questions  of  law.*" 

3  The  procedure  of  such  an  appeal  shall  be  governed  by  the  same 


*°  This  provision  assures  the  basic  right  of  appeal  and  at  the  same  time  protects  against  trials 
de  novo. 
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4  provisions  applicable  to  appeals  from  the  [highest  court  of 

5  general  trial  jurisdiction].     The  pendency  of  an  appeal  or  ap- 

6  phcation   therefor  shall  not  suspend  the  order  of  the  court 

7  regarding  a  child. 

Sec.  21— Invalidation 

1  After  2  years  from  the  date  the  adoption  decree  is  entered,  any 

2  irregularity  in  the  proceeding  shall  be  deemed  cured  and  the 

3  validity  of  the  decree  shall  not  thereafter  be  subject  to  attack 

4  on  any  such  ground  m.  any  collateral  or  direct  proceeding. 

Sec.  22— Subsequent  Adoption 

1  The  adoption  of  an  adopted  person  is  authorized,  and  ia  that 

2  case,  the  references  to  the  parents  are  to  adoptive  parents. 

Sec.  23— Adoption  Decrees  of  Other  States 

1  Where  an  adoptioa  has  been  judicially  decreed  by  a  court  in 

2  another  State,  such  decree  shall  have  the  same  force  and  effect 

3  as  to  matters  within  the  jurisdiction  of  this  State  as  though 

4  it  had  been  granted  by  a  court  of  this  State. 

Sec.  24— Effective  Date 

1  This  Act  shall  take  effect Adoption  pro- 

2  ceedings  pending  on  such  date  shall  not  be  affected  by  this  Act. 

Sec.  25— Separability" 

1         If  any  provision  of  this  Act,  or  the  apphcation  thereof  to  any 


*i  It  is  often  advisable  to  include  a  "separability"  clause.  This  is  especially  important  where 
a  wide  variety  of  individuals  in  a  wide  variety  of  different  circumstances  would  be  affected 
by  the  provisions  enacted.     It  cannot,  of  course,  serve  as  an  absolute  guarantee. 

*2  It  is  advisable  to  include  a  "construction  clause"  where  there  is  also  a  "purpose  clause." 
If  the  purpose  clause  is  clearly,  accurately  and  concisely  expressed,  a  construction  clause 
can  often  be  of  assistance  in  securing  an  interpretation  of  other  provisions  of  the  act  which  will 
aid  the  attainment  of  the  legislative  purpose.  A  construction  clause  cannot,  however,  be 
used  as  a  substitute  for  accuracy  in  legislative  drafting.  Thus,  it  cannot  be  argued  that  a 
legislative  injunction  for  liberal  construction  taken  in  conjunction  with  a  "broad"  purpose 
clause  would  permit  a  court  to  interpret  a  specific  provision  contrary  to  its  clearly  expressed 
meaning. 
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2  person  or  circumstances,  is  held  invalid,  the  remainder  of  the 

3  Act,  and  the  application  of  such  provision  to  other  persons 

4  or  circumstances  shall  not  be  affected  thereby. 

Sec.  26— Construction*^ 

1  This  Act  shall  be  hberally  construed  to  accomphsh  the  pur- 

2  poses  herein  sought. 


Sec.  27— Repeal 
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1  Chapters  and  of  the  laws  of 

2  are  hereby  repealed.     Effective  (90)  days  after  the  effective 

3  date  of  this  Act,  Chapter  of  the  laws  of 

4  shall  be  considered  repealed. 


**  It  is  important  to  specify  the  laws  or  parts  of  laws  which  are  to  be  repealed  and  when  the 
repeal  is  to  be  effective.  As  a  general  drafting  device,  it  is  not  recommended  that  the  "repeal 
clause"  consist  merely  of  the  statement  that  "all  laws  or  parts  of  laws  in  conflict  herewith  are 
hereby  repealed."    This  recommendation  is  made  for  two  reasons. 

First,  unless  the  specific  laws  or  parts  of  laws  to  be  repealed  are  specified,  the  inclusion  merely 
of  such  a  flat  statement  is  tantamount  to  leaving  the  determination  of  what  existing  laws  are 
in  conflict  with  the  newly  enacted  provisions  to  be  determined  by  the  courts.  Even  disregard- 
ing the  fact  that  such  a  determination  should  be  made  by  the  legislative  rather  than  the 
judicial  branch  of  the  government,  such  a  bald  statement  leads  to  confusion  in  administration. 
Until  each  possible  interpretation  has  been  finally  resolved  by  the  courts,  there  will  remain 
doubt  and  confusion  as  to  whether  certain  provisions  of  existing  laws  have  been  repealed  or 
whether  they  should  be  construed  in  conjunction  with  the  newly  enacted  statute. 

Second,  where  the  clause  requires  specificity,  it  will  also  require  an  examination  of  existing 
statutes  to  determine  which  should  be  repealed  and — more  important — which  should  be 
amended  in  the  light  of  the  newly  enacted  provisions.  The  legislature  will  therefore  have 
before  it  the  full  picture  not  only  of  what  it  is  enacting  but  also  specifically  what  it  is  repealing. 

61 

S.S.  eOVERNUENT  PRINTINS  OFFICEllSei 


BOSTON  PUBLIC  LIBRARY 


3  9999  05708  7080 


